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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


'l'he principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
mxchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 7915) 


In re Roy D. SIMMONS. CEA Docket No. 108. Decided August 
31, 1962. 


False Reports—Trading Limits—Suspension of 
Registration—Denial of Trading Privileges—Consent Order 


The registration of respondent as a floor broker is suspended for 30 days 


and all contract markets are ordered to refuse trading privileges to 
respondent for 30 days. 


Mr. Earl L. Saunders, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. Chapter 1) in which the respondent, a 
member of the Chicago Mercantile Exchange and a registered 
floor broker under the act, is charged with submitting false re- 
ports concerning transactions in egg futures and with exceeding 
the maximum speculative trading and position limits in January 
1962 shell egg futures, in violation of the act and the regulations 


issued thereunder. 


No hearing has been held with respect to this proceeding. On 
August 30, 1962, the respondent submitted a stipulation under 
§ 0.4(b) of the rules of practice (17 CFR 0.4(b)), in which he 
admits the facts hereinafter set forth under “Findings of Fact,” 
waives hearing on the charges in the complaint, and consents to 
the entry of the order contained herein. 


FINDINGS OF FACT 


1. Respondent is now, and was at all times material herein, 
a registered floor broker under the Commodity Exchange Act and 
a member of the Chicago Mercantile Exchange. 


851 
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2. The Chicago Mercantile Exchange is now, and was at all 
times material herein, a duly designated contract market under 
the Commodity Exchange Act. 


3. On each day during the period January 2 through January 
11, 1962, respondent held open contracts in shell egg futures on 
the Chicago Mercantile Exchange of 25 or more carlots in a 
single future. 


4. Respondent submitted reports to the Commodity Exchange 
Authority which purported to show all transactions executed for 
him and his position in egg futures on the Chicago Mercantile 
Exchange on each business day during the period January 2 
through January 11, 1962, but such reports did not show the 
actual transactions executed for him or the true positions held 
by him. 


5. On January 3, 4 and 5, 1962, respondent held speculative 
net short positions of 69, 84 and 54 carlots, respectively, in the 
January 1962 shell egg future on the Chicago Mercantile Ex- 
change. 


6. On January 10, 1962, respondent held a speculative net 
long position of 54 carlots in the January 1962 shell egg future 
on the Chicago Mercantile Exchange. 


7. On January 2, 1962, respondent made speculative sales of 
70 carlots of January 1962 shell egg futures on the Chicago 
Mercantile Exchange. 


8. On January 9, 1962, respondent made speculative pur- 
chases of 69 carlots of January 1962 shell egg futures on the 
Chicago Mercantile Exchange. 


CONCLUSIONS 


Section 4i of the act (7 U.S.C. 6i) requires every person who 
trades in futures to submit reports with respect to such trading 
“whenever such person shall directly or indirectly have or obtain 
a long or short position in any commodity or in any future of 
such commodity, equal to or in excess of such amount as shall 
be fixed from time to time by the Secretary of Agriculture.” The 
quantity fixed by the Secretary of Agriculture for reporting pur- 
poses under the above provision is 25 carlots in any one egg 
future (17 CFR 15.03). The facts described in Findings of Fact 
3 and 4 demonstrate that the respondent submitted false reports 
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to the Commodity Exchange Authority in violation of § 4i of the 
act, and §§ 15.01, 15.02, 15.03, 18.00, 18.01, and 18.03 of the 
regulations issued by the Secretary of Agriculture (17 CFR 
15.01, 15.02, 15.03, 18.00, 18.01, 18.03). 


Section 4a of the Commodity Exchange Act (7 U.S.C. § 6a) 
empowers the Commodity Exchange Commission to “fix such 
limits on the amount of trading under contracts of sale of * * * 
[a] commodity for future delivery on or subject to the rules of 
any contract market which may be done by any person as the 
commission finds is necessary to diminish, eliminate, or prevent” 
burdens on interstate commerce caused by excessive speculation. 
The limit on the maximum net long or net short speculative 
position which any person may hold or control in the January 
shell egg future on or subject to the rules of any one contract 
market is 50 carlots (17 CFR § 150.5). The limit on the maxi- 
mum speculative purchases of any person and the limit on the 
maximum speculative sales of any person in the January shell 
egg future on or subject to the rules of any one contract market 
during any one business day is 50 carlots (17 CFR § 150.5). The 
facts described in Findings of Fact 5 through 8 demonstrate that 
the respondent violated § 4a of the act and § 150.5 of the regula- 
tions issued by the Commodity Exchange Commission. 


The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
proposed stipulation and order, and that they believe that the 
proposed sanction is adequate and that the prompt entry, with- 
out further proceedings, of the order to which the respondent 
has consented will constitute a satisfactory disposition of this 
case as against the said respondent, serve the public interest, 
and effectuate the purposes of the act. The complainant, there- 
fore, recommends that the stipulation and waiver submitted by 
the respondent be accepted and that the proposed order be issued. 
It is so concluded. 


ORDER 


Effective October 1, 1962, the registration of the respondent, 
Roy D. Simmons, as a floor broker under the act is suspended for 
a period of 30 days, and effective on the same date all contract 
markets shall refuse all trading privileges to the respondent for 
a period of 30 days, such refusal to apply to all trading done 
and all positions held by the respondent directly or indirectly. 
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A copy of this decision and order shall be served on the re- 
spondent and on each contract market. 


(No. 7916) 


In re CAPITOL CATTLE COMPANY, INC. P&S Docket No. 2709. 
Decided August 3, 1962. 


False Weights—Incorrect Accounting—Cease 
and Desist—Consent Order 


Respondent is ordered to cease and desist from engaging in the practices 
complained of in the complaint. 


Mr. Jerome S. Ducrest, for complainant. Johnson and Baker, of Austin, 
Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). The com- 
plaint filed by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service, on April 17, 1962, charges re- 
spondent with various violations of the act and the regulations. 
In an answer filed on June 11, 1962, respondent admits the juris- 
diction of the Secretary in the matter, neither admits nor denies 
the remaining allegations, waives oral hearing and the report of 
the examiner, and consents to the issuance of an order requiring 
it to cease and desist from the practices complained of in said 
complaint. Complainant has recommended that the order agreed 
to by respondent in said answer be issued. 


FINDINGS OF FACT 


1. The Capitol Livestock Auction Company, Inc. stockyard, 
Austin, Texas, and the Ewing Livestock Market, Ewing, Ne- 
braska, are now, and were at all times mentioned herein, posted 
stockyards subject to the provisions of the act. 


2. Respondent, whose business address is P. O. Box 6145, 
Austin, Texas, is a corporation organized under the laws of the 
State of Texas and has its principal office and place of business 
at Austin, Texas. Respondent is now, and was at all times here- 
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inafter referred to, registered with the Secretary as a market 
agency to buy livestock on a commission basis and as dealer to 
buy and sell livestock for its own account at the Capitol Live- 
stock Auction Company, Inc. stockyard. 


3. (a) Respondent, in commerce, on or about April 18, 1961, 
purchased on a commission basis for the account of W. J. Buell, 
Phoenix, Arizona, a registered dealer, 292 steers and, in account- 
ing to said W. J. Buell for the purchase of such steers, issued to 
him an account of purchase showing the total weight of said 
steers as 170,045 pounds, when in fact the total purchase weight 
of said steers were only 158,048 pounds. The false and incorrect 
account of purchase was made a part of the accounts and records 
of said W. J. Buell and a copy thereof made a part of the ac- 
counts and records of respondent. 


(b) Respondent, in connection with the purchase transaction 
described in subparagraph (a) above, charged W. J. Buell for the 
292 steers purchased in said transaction on the basis of the false 
and incorrect purchase weight shown on the account of purchase 
issued to W. J. Buell instead of on the basis of the true and cor- 
rect weight of the steers. 


(c) Respondent, in connection with the purchase transaction 
described in subparagraph (a) above, failed to furnish to W. J. 
Buell copies of scale tickets showing when, where and by whom 
the steers were weighed; the actual purchase weight of the 
steers; and the person or persons from whom they were pur- 
chased for Buell’s account. 


4. (a) Respondent, at the Capitol Livestock Company, Inc. 
stockyard, on or about March 11, 1961, purchased on a commis- 
sion basis for the account of W. J. Buell, Phoenix, Arizona, a 
registered dealer, 107 cross-bred steer calves and, in accounting to 
said W. J. Buell for the purchase of such steer-calves, issued to 
him two accounts of purchase, one dated March 11, 1961, and the 
other dated March 14, 1961, and furnished him, in support of 
the purchase weight, totaling 39,835 pounds, shown on such ac- 
counts of purchase, two different sets of undated and unnum- 
bered scale tickets, both purportedly issued by said Capitol Live- 
stock Auction Company, Inc. 


(b) Respondent, in connection with the purchase transaction 
described in subparagraph (a) above, submitted to W. J. Buell 
false and incorrect scale tickets which had been made out on 
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which false and incorrect draft weights, totaling 39,835 pounds, 
were stamped by one of the respondent’s officers or employees. 
Copies of said false and incorrect scale tickets were made a part 
of the accounts and records of said W. J. Buell. 


5. (a) Respondent, during the year 1960, entered into an 
arrangement, understanding, or agreement with Max Wanser, 
Ewing, Nebraska, who operates under the trade name of Ewing 
Livestock Market and is registered with the Secretary as a 
market agency to buy and sell livestock on a commission basis 
at the Ewing Livestock Market stockyard and as a dealer to buy 
and sell livestock for his own account in commerce, and, pursuant 
to such arrangement, understanding, or agreement, respondent, 
during the years 1960 and 1961, as described in subparagraph 
(b) below, purchased cattle in the State of Texas, shipped such 
cattle to said Max Wanser, who sold the cattle through the 
Ewing Livestock Market, and shared the profits or losses from 
such purchase and sale transactions with Max Wanser. 


(b) Respondent, in commerce, on or about 11 specified dates, 
and at divers other times during the period September 1, 1960, 
through December 31, 1961, engaged in dealer operations through 
a trading partnership composed of respondent and Max Wanser, 
which trading partnership was not registered with the Secretary 
as a dealer and bonded to engage in such dealer operations, by 
buying cattle in the State of Texas, selling them at the Ewing 
Livestock Market stockyard, through said Max Wanser, and shar- 
ing the profits from such operations equally with Max Wanser. 


6. Respondent, during the years 1960 and 1961, failed to keep 
accounts, records and memoranda that fully and correctly dis- 
closed all transactions involved in its business as a market agency 
and as a dealer. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3 through 6, 
it is concluded that respondent has wilfully violated sections 303, 
304, 307, 312(a) and 401 of the act, sections 201.10, 201.2, 
201.44, 201.49 and 201.55 of the regulations, and section 10 of an 
act entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes,” which sec- 
tion is incorporated in and made a part of the Packers and Stock- 
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yards Act, 1921, by virtue of the provisions of section 402 of the 
latter act. 


Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained of 
in the complaint, and complainant has recommended that such 
an order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(1) issuing accountings in connection with its livestock opera- 
tions in commerce which fail to show the full, true and correct 
facts and the true nature of such operations; 


(2) charging for purchases or sales of livestock bought or sold 
on a weight basis, in transactions subject to the act, on the basis 
of weights other than the actual weight of livestock as shown on 
scale tickets; 


(3) failing to furnish to persons for whom respondent pur- 
chases or sells livestock on a commission basis scale tickets show- 
ing the full, true and correct facts in connection with the weigh- 
ing of the livestock bought or sold, as the case may be, including 
the name of the agency performing the weighing services, the 
date of the weighing, the name of the seller, the name of the 
buyer, the name of the consignor, the number of head, kind and 
actual weight of the livestock, and the name or initials of the 
person who weighed the livestock; 


(4) entering into arrangements, agreements or understandings 
to engage in livestock dealer operations through trading partner- 
ships composed of respondent and others which are not regis- 
tered and bonded to engage in such dealer operations, and engag- 
ing in dealer operations through such unregistered and non- 
bonded trading partnerships. 


Respondent shall keep accounts, records and memoranda that 
fully and correctly disclose its operations as a market agency and 
as a dealer. 


This order shall become effective on the sixth day after service. 


Copies hereof shall be served upon the parties. 
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(No. 7917) 


In re CiTy MEAT & PROVISIONS, INC. P&S Docket No. 2727. De- 
cided August 13, 1962. 


Packer—Meat Grading—Misrepresentation—Cease and 


Desist—Consent Order 


Respondent is ordered to cease and desist from altering or misrepresenting 
the official grade of meat sold in commerce. 


Mr. Kenneth E. Peery, for complainant. Merchant, Parkman, Miller & Pitt, 
of Tucson, Arizona, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by a Complaint and Notice of 
Hearing filed on June 18, 1962, by the Acting Director, Packers 
and Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture. Respondent is charged with 
altering official grading stamps on meat sold in commerce in 
violation of § 202 of the act (7 U.S.C. 192). On July 23, 1962, 
respondent filed its amended answer in which it admits the juris- 
dictional allegations of the Complaint and Notice of Hearing, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the hearing examiner, and consents 
to the entry of the order set forth below, with findings of fact 
and conclusions for the purposes of this proceeding only, based 
on the allegations contained in the Complaint and Notice of 
Hearing. Respondent’s amended answer further declares that it is 
for settlement purposes only and does not constitute an admission 
by respondent that it has violated the act as alleged in the Com- 
plaint and Notice of Hearing. Complainant has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, a corporation with its place of business at 
Twenty-four East Flores Street, Tucson, Arizona, is, and at all 
times mentioned herein was, a packer within the meaning of the 
act and subject to the provisions of the act, in that respondent 
is, and at all times mentioned herein was, engaged in the business 
of preparing meats for sale or shipment in commerce. 
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2. On or about March 16, 1962, respondent, for the purpose 
of selling as “USDA CHOICE” five loins of beef which had been 
officially graded and stamped as “USDA GOOD” under the meat 
grading regulations of the United States Department of Agricul- 
ture, altered the stamps of “USDA GOOD” on such meat by 
changing the word “GOOD” to “CHOI”. Subsequently, on or 
about March 16, 1962, respondent sold said meat in commerce as 
“USDA CHOICE”. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that respondent has engaged in and used an unfair 
and deceptive practice and device in commerce in violation of 
§ 202 of the act (7 U.S.C. 192). 


Respondent has consented to the issuance of the order set 
forth below. Complainant has recommended that the order be 
issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) marking meat, 
or causing meat to be marked, in any manner which represents 
that the meat has been officially graded at a particular grade by 
an employee of the Department when such is not the case; (2) 
selling or shipping in commerce meat which respondent has 
marked or caused to be marked in any manner which represents 
that the meat has been officially graded at a particular grade by 
an employee of the Department when such is not the case; and 
(3) altering or defacing the official grading stamps or marks 
under the meat grading regulations of the Department. 


Copies hereof shall be served upon the parties. This order shall 
become effective on the first day after service hereof upon the 
respondent. 
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(No. 7918) 


In re RUSSELL RODARMEL, P&S Docket No. 2725. Decided August 
13, 1962. 


Insolvency—Suspension of Registration— 
Consent Order 


Respondent is suspended as a registrant under the act for 30 days and there- 
after until he demonstrates that he is no longer insolvent. 


Mr. Kenneth E. Peery, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on June 18, 1962, by the Acting Director, Packers and 
Stockyards Division, Agricultural Marketing Service. Respond- 
ent, a registered dealer under the act, is charged with being in- 
solvent, and with violating sections 312 and 401 of the act (7 
U.S.C. 218, 221) and sections 201.29 and 201.30 of the regula- 
tions thereunder (9 CFR 201.29, 201.30). Respondent filed an 
answer on July 12, 1962, in which (1) he admits the jurisdic- 
tional allegations of the complaint and neither admits nor denies 
the remaining allegations; (2) he states that for the purposes 
of this proceeding and for such purposes only, the order in this 
proceeding may contain findings of fact and conclusions based 
upon the allegations of the complaint as the findings of fact and 
conclusions of the Secretary; (3) he waives oral hearing and 
the report of the hearing examiner; and (4) he consents to the 
issuance of the order set forth below. Complainant has recom- 
mended that such order be issued. 


FINDINGS OF FACT 


1. The Vincennes Producers Livestock Association stockyard, 
Vincennes, Indiana, Muhlenberg County Livestock Market, Inc., 
stockyard, Greenville, Kentucky, Evansville Union Stockyards, 
Evansville, Indiana, and Monroe County Sale Barn stockyard, 
Bloomington, Indiana, hereinafter referred to as the stockyards, 
are now, and were at all times mentioned herein, posted stock- 
yards subject to the provisions of the act. 
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2. Respondent is an individual whose post office address is 
R.R. +4, Vincennes, Indiana. Respondent is now, and at all 
times material herein was, registered with the Secretary of Agri- 
culture under the act as a dealer to buy and sell livestock in 
commerce on his own account. 


3. Respondent is presently insolvent and at all times since 
on or about December 5, 1961, has been insolvent, in that, he 
has been unable to pay his current obligations as they mature 
in the usual course of business. 


4. During the period from December 5, 1961, to April 9, 1962, 
respondent operated as a dealer at the stockyards, notwithstand- 
ing the fact that he was insolvent during such period. 


5. On April 23, 1961, respondent’s dealer bond was termin- 
ated. Respondent, on April 18, 1961, was notified of such ter- 
mination, and was informed that a new bond would need to be 
furnished to permit him to operate after April 23, 1961, as a 
dealer buying and selling livestock in commerce for his own 
account. Notwithstanding the foregoing, respondent continued 
to engage in the business of a dealer buying and selling livestock 
in commerce within the meaning of the act without filing and 
maintaining a reasonable bond or its equivalent, as required by 
the act and the regulations. 


6. During the period from December 5, 1961, to April 9, 1962, 
respondent failed to ‘keep such accounts, records or memorandum 
as fully and correctly disclosed all transactions involved in his 
business as a dealer under the act. 


7. On April 11, 1960, respondent purchased livestock in com- 
merce for his own account at the Olney Livestock Commission 
Company, Inc., stockyard, Olney, Illinois, a posted stockyard sub- 
ject to the provisions of the act, for the sum of $2,382 and, in 
connection therewith, issued a check to the Olney Livestock 
Commission Company, Inc., in purported payment of the live- 
stock purchased, which check was returned unpaid by the bank 
upon which it was drawn because of insufficient funds. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that respondent is insolvent within the meaning of the 
act (7 U.S.C. 204) and has wilfully violated sections 312(a) and 
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401 of the act (7 U.S.C. 213, 221) and sections 201.29 and 201.30 
of the regulations (9 CFR 201.29, 201.30). 


Respondent has consented to the issuance of an order and com- 
plainant has recommended that such order be issued. The order 
will be issued. 

ORDER 


Respondent shall cease and desist from (1) issuing checks in 
payment for livestock purchased in commerce without having and 
maintaining sufficient funds on deposit to pay such checks, (2) 
engaging in the business of a dealer without having and main- 
taining adequate bond coverage as required by the act and the 
regulations thereunder, and (3) engaging in the business of buy- 
ing and/or selling livestock in commerce as a dealer while insol- 
vent. 

Respondent shall keep accounts, records, and memoranda 
which will fully and correctly disclose all transactions of his 
business under said act. 

Respondent is suspended as a registrant under the act for a 
period of 30 days and thereafter until he is no longer insolvent. 
At the request of respondent, when he demonstrates that he is no 
longer insolvent, a supplemental order will be issued in this 
proceeding terminating this suspension after the 30-day period. 


This order shall become effective on the sixth day after service 
hereof upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 7919) 


SIDNEY LIVESTOCK MARKET CENTER V. KEN GREENSLIT. P&S 
Docket No. 2739. Decided August 13, 1962. 


Failure to Pay—Reparation—Default Order 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint, and respondent is ordered 
to pay to complainant the amount claimed. 


Complainant pro se. Mrs. Dona S. Kahn, Presiding Officer. 


Decision by Thomas J. Flavin. Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.) hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on April 19, 1962, in which complainant seeks an 
award of reparation in the amount of $1,764.34, alleged to be 
the purchase price of 16 cattle sold by complainant to respondent 
on February 14, 1962. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ent on June 4, 1962. A copy of the investigative report was 
served upon complainant on the same date. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that sections 202.39 through 202.58 
of the rules of practice were applicable to reparation proceedings 
(9 CFR 202.39-202.58). Respondent was also informed that fail- 
ure to file an answer constitutes a waiver of oral hearing and ad- 
mission of the facts alleged in the complaint (9 CFR 202.41(c)). 
Notwithstanding such notice of the applicable provisions of the 
rules of practice, respondent has not filed an answer. The issu- 
ance of an order is, therefore, authorized without further pro- 


ceedings. 


FINDINGS OF FACT 


1. Complainant, Sidney Livestock Market Center, Sidney, 
Montana, is now and was at all times material herein, a market 
agency registered with the Secretary of Agriculture to buy and 
sell livestock on a commission basis at the Sidney Livestock 
Market Center, auction market, a posted stockyard subject to the 
provisions of the act. 


2. Respondent, Ken Greenslit, Miles City, Montana, was at all 
times material herein, a dealer within the meaning of the act, 
buying and selling livestock in commerce for his own account. 


8. On February 14, 1962, respondent purchased and received 
delivery of 16 head of cattle from complainant at the stockyard. 
Following the purchase of these cattle, respondent presented com- 
plainant with a check for the purchase price of $1,764.34, drawn 
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upon his account at Miles City Bank, Miles City, Montana. The 
check was returned by the bank because of insufficient funds. 
The purchase price is still outstanding. 


4. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and admission of the facts al- 
leged in the complaint, as provided in the rules of practice (9 
CFR 202.41(c)). Respondent’s failure to pay complainant the 
purchase price of the 16 head of cattle purchased for his account 
at the stockyard is an unjust and unreasonable practice in viola- 
tion of the act. Northwest Cattle Company Vv. Iowa City Sales 
Co., 14 A.D. 276 (1955) ; Winter Livestock Commission Company 
v. George W. Scott and Louise N. Scott, d/b/a Trinidad Live- 
stock Commission Company, 20 A.D. 214 (1961). Complainant 
is therefore entitled to reparation in the amount of the purchase 
price. 


ORDER 
Respondent shall pay the complainant within 30 days from 


the date hereof, the sum of $1,764.34, with interest thereon at 
the rate of 5% per annum from March 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 


(No. 7920) 


In re BUSTER MASON AND J. W. YOUNG, d/b/a MADISONVILLE 
LIVESTOCK AUCTION COMPANY. P&S Docket No. 2682. Decided 
August 14, 1962. 


Cease and Desist—Suspension of Registration— 
Consent Order 


Respondents are ordered to cease and desist from engaging in the complained 
of violations and their registration is suspended for seven days effective 
September 1, 1962. 


Mr. Jerome S. Ducrest, for complainant. Stone & Bozeman, of Knoxville, 
Tennessee, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


__ os cer aan 62 6 Oe, a ie Olof 6 Oe 


he 
is. 


al 





BUSTER MASON et al. 865 
Cite as 21 A.D. 864 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The com- 
plaint filed by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service, on February 27, 1962, charges 
respondents with various violations of the act and the regula- 
tions. In an answer filed on July 10, 1962, respondents admit the 
jurisdictional allegations in the complaint and submit to the 
jurisdiction of the Secretary in the matter, neither admit nor 
deny the remaining allegations, waive oral hearing and the report 
of the examiner, and consent to the issuance of an order requir- 
ing them to cease and desist from the practices complained of in 
said complaint and suspending their registration for a period of 
seven days. Complainant has recommended that the order agreed 
to by respondents in said answer be issued. 


FINDINGS OF FACT 


1. The Madisonville Livestock Auction Company stockyard 
is now and was at all times mentioned herein a posted stockyard 
subject to the provisions of the act. 


2. Respondents, whose business address is Madisonville Live- 
stock Auction Company, Madisonville, Tennessee, are now and 
were at all times hereinafter referred to registered with the 
Secretary as a market agency to sell livestock on a commission 
basis at the stockyard. 


3. (a) Respondent Buster Mason, at the stockyard, on or 
about 17 specified dates, and at divers other times during the 
period January 1 through April 30, 1961, took into his own ac- 
count for speculative purposes livestock consigned to respondents 
for sale on a commission basis. 


(b) Respondents, in connection with certain of the purchases 
by respondent Mason described in subparagraph (a) above, is- 
sued invoices showing the initials “MC” as the purchaser of the 
livestock instead of said respondent Mason, copies of which false 
and incorrect invoices were made a part of the accounts and 
records of respondent. 


4. Respondents, at the stockyard, on or about nine specified 
dates, and at divers other times during the period May 1, 1960, 
through April 30, 1961, sold livestock consigned to them for sale 
on a commission basis to the Young Livestock Company, Inc., a 
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registered market agency and dealer in which respondent J. W. 
Young is the principal owner and president, which purchased and 
used said livestock for speculative purposes. 


5. Respondents, at the stockyard, on or about 10 specified 
dates, and at divers other times during the period January 1 
through April 30, 1961, sold livestock consigned to them for sale 
on a commission basis to Robert Ferguson, Jr., auctioneer-em- 
ployee of respondents, who purchased the livestock for specula- 
tive purposes. 


6. Respondents, during the period September 2 through De- 
cember 16, 1960, engaged in the practice of exchanging or 
swapping checks with Young Livestock Company, Inc., in that 
respondents, on or about three specified dates, and at divers 
other times during said period, permitted the Young Livestock 
Company, Inc., to draw checks for various amounts on respond- 
ents’ bank account in the Farmers Bank of Athens, Athens, Ten- 
nessee, and received and accepted checks issued by said Young 
Livestock Company, Inc., on its bank account in the Bank of 
Knoxville, Knoxville, Tennessee, on the same day or within two 
days after said checks had been drawn on respondents, in re- 
payment of said amounts. 


7. Respondents, at the stockyard, on or about seven specified 
dates, and at divers other times during the period January 1 
through April 30, 1961, in accounting to consignors for the sale 
of their livestock by respondents on a commission basis, issued 
accounts of sale showing initial or initial-numeral designations 
instead of the full, true and correct name of the purchasers of 
the livestock. 


8. Respondents, at the stockyard, on or about seven specified 
dates, and at divers other times during the period January 1 
through April 30, 1961, sold livestock consigned to them for sale 
on a commission basis and, in connection with such sales, issued 
invoices showing, in some instances, assumed, false or fictitious 
names or initial designations as the purchasers of the livestock 
and, in other instances, merely the first name of the purchaser 
instead of the full, true and correct name of the purchaser, copies 
of which false and incorrect invoices were made a part of the 
accounts and records of respondents. 


9. Respondents, during the years 1960 and 1961, failed to 
keep accounts, records and memoranda that fully and correctly 
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disclosed all transactions involved in their business as a market 
agency. 

10. Respondents, at the stockyard, in sales transactions on or 
about eight specified dates, and in other sales transactions at 
divers other times during the period January 1 through April 
20, 1961, charged to and collected from the sellers of the live- 
stock yardage or commission charges, or both, which were higher 
or lower than the yardage and commission charges specified in 
respondents’ rate schedule in effect at the time of such transac- 
tions. 

CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3 through 
10, it is concluded that respondents have wilfully violated sec- 
tions 304, 306(f), 307, 312(a) and 401 of the act, sections 
201.43, 201.57 and 201.60 of the regulations, and section 10 of an 
act entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes,” which sec- 
tion is incorporated in and made a part of the Packers and Stock- 
yards Act, 1921, by virtue of the provisions of section 402 of the 


latter act. 


Inasmuch as respondents have consented that an order be 
issued requiring them to cease and desist from the practices com- 
plained of in the complaint and suspending their registration for 
a period of seven days, and complainant has recommended that 
such an order be issued, the order will be issued. 


ORDER 
Respondents shall cease and desist from: 


(1) taking into their own accounts, for speculative purposes, 
livestock consigned to them for sale on a commission basis; 


(2) selling livestock consigned to them for sale on a commis- 
sion basis to their auctioneers or other employees performing 
duties in connection with the actual conduct of auction sales by 
respondents ; 

(3) selling livestock consigned to them for sale on a commis- 
sion basis to persons subject to the act in whose operations re- 


spondents would share, directly or indirectly and individually or 
collectively, in profits realized from the resale of such livestock; 


(4) issuing invoices, accounts of sale, or other accountings, in 
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connection with their livestock operations, showing assumed, false 
or fictitious names or initial or initial-numeral designations as 
the sellers or purchasers of livestock instead of the true and cor- 
rect names of the sellers or purchasers; 


(5) exchanging or swapping checks with other persons subject 
to the act; and 


(6) charging and collecting from sellers of livestock yardage, 
commission, or other service charges which are higher or lower 
than the charges specified in respondents’ rate schedule in effect 
at the time such charges are made and collected. 


Respondents shall keep accounts, records and memoranda that 
fully and correctly disclose all transactions involved in their busi- 
ness as a market agency. 


Respondents’ registration under the act is suspended for a per- 
iod of seven days, beginning on September 1, 1962. 


Except as to suspension, this order shall become effective on 
the sixth day after its date. 


Copies hereof shall be served upon the parties. 


(No. 7921) 


In re ED BRANSON. P&S Docket No. 2692. Decided August 17, 
1962. 


Failure to Pay—Violation of Registration and Bonding 
Provisions—Cease and Desist—Default Order 


Respondent is ordered to cease and desist from engaging in the complained 
of practices. 


Mr. Arthur L. Quinn, for complainant. Mr. John Curry, Hearing Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed April 2, 1962, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. Respond- 
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ent is charged with failing to pay for livestock purchased at two 
posted stockyards, issuing checks in payment for such livestock, 
which checks were returned by the bank upon which they were 
drawn because of insufficient funds, and operating as a dealer 
subject to the act without being registered and bonded, in viola- 
tion of the act and regulations issued thereunder. A copy of the 
complaint and a copy of the rules of practice were served upon 
respondent April 14, 1962. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 202.9 
of the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and, in effect, a waiver of oral hearing. Nothwithstanding 
such notice respondent has not filed an answer. The matter was 
referred to John Curry, Hearing Examiner, Office of Hearing Ex- 
aminers, United States Department of Agriculture, for the pre- 
paration of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. On July 
19, 1962, the hearing examiner filed a report recommending that 
respondent be found to have violated the act as charged and be 
ordered to cease and desist from such violations. Respondent filed, 
in effect, exceptions to the hearing examiner’s report. 


FINDINGS OF FACT 


1. The Cabool Live Stock Market, Inc., Cabool, Missouri, and 
the Farmers Livestock Auction Co., Springdale, Arkansas, are 
now and were at all times material herein posted stockyards sub- 
ject to the provisions of the act. 


2. Respondent, Ed Branson, is an individual whose address is 
Morrison, Oklahoma. Respondent is now and was at all times 
material herein engaged in the business of a dealer within the 
meaning of the act, buying and selling livestock in commerce for 
his own account. 


83. Respondent purchased livestock in commerce at the stock- 
yards for his own account and failed to pay the total purchase 
prices of such livestock, as follows: 
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Date No.of Purchase Amount Balance 
1961 Stockyard Head Price Paid Due 
Feb. 28 Cabool Live Stock 36 $3,258.80 $1,737.58 $1,521.22 

Market, Inc. 
Mar. 10 Farmers Livestock 2 271.00) 
sis ) 550.00 800.37 








Mar. 17 Farmers Livestock 


Auction Co. 


13 





1,079.37) 


4. Respondent, in connection with the transactions set forth 
in Finding of Fact 3, issued checks in purported payment of the 
livestock so purchased, which checks were returned by the bank 
upon which they were drawn because of insufficient funds. 


5. Respondent engaged in the business of a dealer as defined 
in the act during February and March 1961, buying livestock at 
the stockyards for his own account without being registered with 
the Secretary and furnishing a bond as required by the act and 
the regulations issued thereunder. 


CONCLUSIONS 


Respondent’s failure to pay for livestock purchased in com- 
merce constitutes an unfair practice in willful violation of section 
312(a) of the act (7 U.S.C. 213(a)). See, e.g., In re Roy C. Bul- 
lock et al., 18 A.D. 11382 (1959) ; In re Dale K. Schooler, 16 A.D. 
988 (1957). Respondent further violated such section of the act 
by issuing checks in purported payment of livestock purchased 
in commerce, which checks were not honored by the bank upon 
which they were drawn because of insufficient funds in respond- 
ent’s account. See, e.g., In re Gene Pope, 21 A.D. 251 (1962). 
Also, by reason of the facts set forth in Finding of Fact 5, 
respondent violated sections 303 and 312(a) of the act (7 U.S.C. 
203 and 213(a)) and sections 201.10 and 201.29 of the regula- 
tions issued thereunder (9 CFR 201.10 and 201.29). Respondent 
should be ordered to cease and desist from the violations of sec- 
tion 312(a) of the act found herein, as recommended by com- 
plainant. 





















ORDER 


Respondent shall cease and desist from (1) failing to pay the 
full purchase price of livestock purchased in commerce, (2) issu- 
ing checks in payment of livestock purchased in commerce with- 
out having and maintaining sufficient funds on deposit to pay 
such checks, and (3) operating as a dealer as defined in the act 
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without registering with the Secretary and furnishing a reason- 
able bond or its equivalent as required by the act and regulations 
issued thereunder. This order shall become effective on the sixth 
day after service upon respondent. 


(No. 7922) 


JOHN CLAY & COMPANY V. FORT WORTH STOCKYARDS COMPANY. 
P&S Docket No. 2662. Decided August 17, 1962. 


Failure to Furnish Reasonable Stockyard Services— 
Reparation Award 


By not taking measures to safeguard animals in its pens during non-business 
hours, respondent failed to furnish reasonable stockyard services and 
is liable to complainant for the value of the animals lost. 


Complainant and respondent, pro se. Mr. Arthur L. Quinn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the provisions of the 
Packers and Stockyards Act, 1921, as amended (7 U.S.C. 181 
et seq.), hereinafter referred to as the act. In a complaint filed 
in October, 1961, it is alleged that two calves, consigned to com- 
plainant for sale by it, had been yarded at the Fort Worth Stock 
Yards in a pen assigned to complainant by respondent; that said 
calves were in the pen on October 19, 1961, at approximately 
4 p.m. but when complainant’s employees returned at 6 a.m. the 
next morning, these animals were missing. It is further alleged 
that the responsibility for the safekeeping of cattle between the 
hours of 4 p.m. and 6 a.m. is with respondent. Complainant seeks 
reparation in the amount of $156.60 based on the estimated 
weight and market value of the animals on Thursday, October 
19, 1961. 


A copy of the complaint was served upon respondent on No- 
vember 30, 1961. Copies of the investigative report prepared by 
the Packers and Stockyards Division, Agricultural Marketing 
Service of this Department, and filed in this proceeding pursuant 
to section 202.40 of the rules of practice (9 CFR 202.40), were 
also served upon the parties on that date. 
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On November 14, 1961, the parties in this proceeding filed an 
agreed statement of facts in which they stipulated, inter alia, 
that two calves consigned to complainant for sale on a commission 
basis at the Fort Worth Stock Yards disappeared from pen 8-6 
after 4 p.m. on October 19, 1961, and before 6 a.m., October 20, 
1961; that complainant reported the disappearance to respondent 
at about 8:30 a.m. on October 20, but that the animals were 
never found; and that complainant paid the owners of the ani- 
mals a total of $156.60. In the stipulated statement of facts, the 
parties stated that they did not desire an oral hearing and requested 
that the decision in this proceeding be rendered on the basis of 
the facts as stipulated. 


In its answer, filed on December 4, 1961, respondent Fort 
Worth Stockyards Company, incorporated by reference the 
agreed statement of facts filed on November 14, 1961, and the 
exhibits included in the investigative report. Respondent re- 
quested that the Department issue its decision on the basis of 
the evidence which had been made available to it, and again 
affirmed that it did not desire an oral hearing. 


FINDINGS OF FACT 


1. Complainant, John Clay & Company, is a partnership, 
which at all times material herein, has been registered with the 
Secretary of Agriculture as a market agency to buy and sell 
livestock on a commission basis at the Fort Worth Stock Yards, 
Fort Worth, Texas, a posted stockyard under the act, herein- 
after referred to as the stockyard. 


2. Respondent, Fort Worth Stockyards Company, Fort Worth, 
Texas, hereinafter referred to as the stockyards company, does 
now and at all times material herein did own and operate the 
stockyard. 


3. Two calves consigned to John Clay & Company for sale 
on a commission basis at the stockyard disappeared from pen 8-6 
sometime between 4 p.m. (the close of the business day) on Octo- 
ber 19, 1961, and 6 a.m. the following morning. Pen 8-6 had 
been assigned by the stockyards company to complainant. John 
Clay & Company reported the disappearance of the animals to 
respondent at approximately 8:30 a.m. on October 20. The miss- 
ing calves were never found. 


4. John Clay & Company paid the owners a total of $156.60 
for the missing calves based on the estimated value of the ani- 
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mals on October 19, 1961. After paying the owners, Joha Jlay 
& Company requested that it be reimbursed by the stockyards 
company. Payment of this claim has been refused by respondent. 


5. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


It was agreed by the parties that the animals disappeared from 
a pen located at the stockyard sometime between 4 p.m. (the 
close of the business day) and 6 a.m. the following morning. This 
pen had been assigned to complainant by respondent. The facts 
in this case having been stipulated, the only issue presented for 
decision is one of law. The Packers and Stockyards Act imposes 
on stockyard owners the duty of furnishing reasonable stockyard 
services (7 U.S.C. 208). Pens are facilities furnished by the 
stockyard owner, and as a part of its duty to furnish reasonable 
stockyard services, said owner has the obligation of adopting 
such measures as will reasonably safeguard the animals yarded 
therein during non-business hours. See, Illinois Packing Company 
v. Union Stock Yard and Transit Company of Chicago, 16 A. D. 
805 (1957); cf. Weaver & Company v. St. Louis National Stock- 
yards Company, 2 A. D. 61 (1948). 


Animals yarded in stockyard pens during nonbusiness hours 
are deemed to be in the custody of the stockyard owner. It is 
incumbent upon such owner to see that they remain there or to 
establish some circumstances over which it had no control or 
could not foresee as the cause of their disappearance. See, Kapp 
v. Oklahoma National Stockyards Company, 15 A. D. 796 (1956). 
In this case, no explanation was offered by the stockyards com- 
pany with respect to the loss of the livestock. Moreover, it 
appears that at most scant measures were faken to protect the 
animals, respondent apparently having operated under the as- 
sumption that it was not responsible for the safeguarding of the 
animals during the night. It must therefore be concluded that 
respondent failed to furnish reasonable stockyard services. Ac- 
cordingly, the stockyards company should be liable to complain- 
ant for the loss suffered by the latter as a consequence of such 
failure, which in this case amounts to $156.60 (7 U.S.C. 209, 


210). 
ORDER 


Within thirty (30) days from the date of this order respondent 
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shall pay to complainant as reparation the sum of $156.60 plus 
interest thereon at the rate of five per cent per annum from 
November 1, 1961, until paid. 


Copies hereof shall be served upon the parties. 


(No. 7923) 


In re CLINTON LIVESTOCK AUCTION COMPANY, INC. P&S Docket 
No. 2681. Decided August 27, 1962. 


Shippers’ Proceeds—Accounts and Records—Cease 
and Desist—Suspension of Registration— 
Consent Order 


Respondent is ordered to cease and desist from engaging in the complained 
of violations and its registration is suspended for seven days. 


Mr. Jerome S. Ducrest, for complainant. Mr. Fred Mynatt, of Knoxville, 
Tennessee, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The com- 
plaint filed by the Acting Director, Packers and Stockyards Divi- 
sion, Agricultural Marketing Service, on February 23, 1962, 
charges respondent with various violations of the act and the 
regulations. In an answer filed on June 6, 1962, respondent ad- 
mits the jurisdictional allegations in the complaint and submits to 
the jurisdiction of the Secretary in the matter, neither admits 
nor denies the remaining allegations, waives oral hearing and 
the report of the examiner, and consents to the issuance of an 
order requiring it to cease and desist from the practices com- 
plained of and suspending its registration for a period of seven 
days. Complainant has recommended that the order agreed to by 
respondent in said answer be issued. 


FINDINGS OF FACT 


1. The Clinton Livestock Auction Company, Inc. stockyard, 
hereinafter referred to as the stockyard, is now and was at all 
times mentioned herein a posted stockyard subject to the pro- 
visions of the act. 
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2. Respondent, whose business address is Clinton, Tennessee, 
is a corporation organized and existing under the laws of the 
State of Tennessee and has its office and place of business at the 
stockyard. 


3. Respondent, at the stockyard, during the month of March 
1961, used funds received as proceeds from the sale of livestock 
consigned to it for sale on a commission basis for purposes of its 
own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers, thereby 
endangering the faithful and prompt accounting therefor and 
payment of the portions thereof due the owners or consignors, 
in that respondent, as of March 31, 1961, had a shortage in 
shippers’ proceeds in the amount of $10,073.12. As of that date 
respondent had outstanding checks drawn on said account 
amounting to $88,217.59 and had to offset said outstanding checks 
a bank balance of $47,009.54, a deposit in transit of $3,874.74, 
and current proceeds receivable in the amount of $27,260.19, or 
a total of only $78,144.47, resulting in said deficiency in custodial 
account funds of $10,073.12. 


4. Respondent, at the stockyard, in sales transactions on or 
about 14 specified dates, and in other transactions at divers other 
times during the period from July 1, 1960, through April 30, 
1961, in connection with the sale of livestock consigned to it for 
sale on a commission basis, issued invoices to the purchasers of 
the livestock based on weights which were greater than the 
actual weight of the livestock, copies of which false and incorrect 
invoices were made a part of the accounts and records of re- 
spondent, and charged and collected for the livestock on the basis 
of such false and incorrect weights. 


5. Respondent, at the stockyards, on or about 15 specified 
dates, and at divers other times during the period from January 
1 through April 30, 1961, sold livestock consigned to it for sale 
on a commission basis to Kyle E. Cole, auctioneer-employee of 
respondent, who purchased the livestock for speculative pur- 
poses. 


6. Respondent, at the stockyard, on or about 5 specified 
dates, and at divers other times during the period from 
January 1 through April 30, 1961, purchased livestock consigned 
to it for sale on a commission basis by officers and part-owners 
of respondent and trading partnerships composed of said ofticers 
and part-owners and others, to fill orders for the purchase of 











876 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 21 A.D. 874 


livestock for the account of the Cas Walker’s Cash Stores, Inc., 
without disclosing the true nature of the ownership of said live- 
stock and the relationship of the consignors to respondent on 
the invoices issued to said principal. 


7. (a) Respondent, at the stockyard, on or about 5 specified 
dates, and at divers other times during the period from February 
1 through April 30, 1961, sold livestock consigned to it for sale 
on a commission basis and, in accounting to the consignors for 
the sale of their livestock, issued accounts of sale which showed 
initials or initialumeral designations as the purchasers of the 
livestock instead of the full, true and correct names of the pur- 
chasers. 


(b) Respondent, at the stockyard, on or about 13 specified 
dates, and at divers other times during the period from January 
1 through March 30, 1961, sold livestock consigned to it for sale 
on a commission basis and, in connection with such sales, issued 
invoices showing assumed, false or fictitious names or initial or 
initial-numeral designations as the purchasers of the livestock 
instead of the true and correct names of the purchasers. 


8. (a) Respondent, during the years 1960 and 1961, per- 
mitted Cas Walker, operator and owner of the Cas Walker’s Cash 
Stores, Inc., Knoxville, Tennessee, a packer subject to the act, 
to have an ownership interest in respondent. 


(b) Respondent, during the years 1960 and 1961, permitted 
Cas Walker, operator and owner of the Cas Walker’s Cash Stores, 
Inc., a packer subject to the act, to participate in the manage- 
ment of respondent. 


9. Respondent, during the period from January 1 through 
April 30, 1961, failed to keep accounts, records and memoranda 
that fully and correctly disclosed all transactions involved in its 
operations as a market agency and as a dealer. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3 through 
9, it is concluded that respondent has wilfully violated sections 
304, 307, 312(a) and 401 of the act, sections 201.40, 201.41, 
201.48, 201.55, 201.57, 201.60 and 201.67 of the regulations, and 
section 10 of an act entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other pur- 
poses,” which section is incorporated in and made a part of the 
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Packers and Stockyards Act, 1921, by virtue of the provisions 
of section 402 of the latter act. 


Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained 
of in the complaint and suspending its registration for a period 
of seven days, and complainant has recommended that such an 
order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(1) issuing invoices, accounts of sale, or other accountings, in 
connection with its livestock sales operations, showing (a) 
weights greater than the actual weight of the livestock involved 
in such operations, or (b) assumed, false or fictitious names or 
initial or initial-numeral designations as the purchaser or seller 
of the livestock involved in such operations instead of the full, 
true and correct names of the purchasers or sellers; 


(2) charging and collecting for livestock sold by respondent 
on the basis of weights other than the actual weight of the live- 
stock ; 


(3) permitting owners, officers, or employees to purchase live- 
stock from consignments to respondent for speculative purposes; 


(4) purchasing livestock consigned to it for sale on a commis- 
sion basis by officers and part-owners of respondent and trading 
partnerships composed of said officers and part-owners and 
others, to fill orders for the purchase of livestock without dis- 
closing the true nature of the ownership of the livestock and the 
relationship of the consignors to respondent on the invoices is- 
sued to respondent’s principals; 


(5) permitting a packer or independently operated and separ- 
ately registered dealer to have an ownership interest in respond- 
ent; and 


(6) permitting a packer or independently operated and separ- 
ately registered dealer to participate in the management and opera- 
tion of respondent. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “Custodial Account for 
Shippers’ Proceeds” and maintain such account in accordance 
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with the provisions of section 201.42 of the regulations under 
the act. 


Respondent shall keep accounts, records and memoranda that 
fully and correctly disclose all transactions involved in its busi- 
ness as a market agency and as a dealer. 


Respondent’s registration under the act is suspended for a 
period of seven days beginning on November 17, 1962. 


This order, except as to the period of suspension, shall become 
effective on September 1, 1962. 


Copies hereof shall be served upon the parties. 


(No. 7924) 


In re FARMERS LIVESTOCK MARKET, INC. P&S Docket No. 2736. 
Decided August 27, 1962. 


Shippers’ Proceeds—Cease and Desist— 
Consent Order 


Respondent is ordered to cease and desist from misusing shippers’ proceeds. 


Mr. Earl L. Saunders, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by a complaint filed July 11, 
1962, by the Director, Packers and Stockyards Division, Agricul- 
tural Marketing Service. On July 27, 1962, the respondent filed 
an answer in which (1) it admits the jurisdictional allegations of 
the complaint and neither admits nor denies the remaining alle- 
gations; (2) it states that for the purposes of this proceeding 
and for such purposes only, the order in this proceeding may 
contain findings of fact and conclusions based upon the allega- 
tions of the complaint as the findings of fact and conclusions 
of the Secretary of Agriculture; (8): it waives oral hearing 
and the report of the hearing examiner; and (4) it consents 
to the issuance of the order set forth below. Complainant has 
recommended that such order be entered. 
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FINDINGS OF FACT 


1. The public livestock auction facilities of the Farmers 
Livestock Market, Inc., Greeneville, Tennessee, hereinafter re- 
ferred to as the stockyard, are and were at all times material 
herein a posted stockyard subject to the provisions of the act. 


2. The respondent, Farmers Livestock Market, Inc., is a 
Tennessee corporation whose address in Greenville, Tennessee. 
Respondent is and was at all times material herein registered 
under the act with the Secretary of Agriculture as a market 
agency to sell livestock on a commission basis at the stockyard 
and as a dealer to buy and sell livestock in commerce for its own 
account, 


3. On February 28, 1962, respondent had a shortage of ap- 
proximately $4,669 in its custodial account for shippers’ pro- 
ceeds. Such shortage resulted from respondent’s failure to col- 
lect promptly from the purchasers of consigned livestock and 
its failure to reimburse its custodial account pending such col- 
lections for periods of 60 days or more. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it 
is concluded that the respondent has wilfully violated sections 
304, 307 and 312 of the act (7 U.S.C. 205, 208, 213) and sec- 
tions 201.40 and 201.41 of the regulations issued under the 
act (9 CFR 201.40, 201.41). 


Respondent has consented to the issuance of an order and 
complainant has recommended that such order be issued. The 
order will be issued. 


ORDER 


Respondent shall cease and desist from failing to reimburse 
promptly its custodial account for shippers’ proceeds for the 
amount of any shortage in such account resulting from respond- 
ent’s failure to collect promptly from the purchasers of con- 
signed livestock. 


Respondent shall set up and maintain a custodial account for 
shippers’ proceeds in accordance with the provisions of section 
201.42 of the regulations under the act (9 CFR 201.42). 


This order shall become effective on the sixth day after serv- 
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ice hereof upon respondent and copies shall be served upon the 
parties. 


(No. 7925) 


In re GREENEVILLE LIVESTOCK COMPANY, INC. P&S Docket No. 
2737. Decided August 27, 1962. 


Violations of Act—Cease and Desist—Consent Order 


Respondent is ordered to cease and desist from engaging in the complained 
of practices. 


Mr. Jerome S. Ducrest, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The com- 
plaint filed by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service, on July 11, 1962, charges re- 
spondent with various violations of the act and the regulations. 
In an answer filed on July 27, 1962, respondent admits the juris- 
dictional allegations in the complaint and submits to the jurisdic- 
tion of the Secretary in the matter, neither admits nor denies 
the remaining allegations, waives oral hearing and the report 
of the examiner, and consents to the issuance of an order requir- 
ing it to cease and desist from the practices complained of in 
said complaint. Complainant has recommended that the order 
agreed to by respondent in said answer be issued. 


FINDINGS OF FACT 


1. The Greeneville Livestock Company stockyard, Greeneville, 
Tennessee, is now and was at all times mentioned herein a posted 
stockyard subject to the provisions of the act. 


2. Respondent, whose business address is Greeneville, Tennes- 
see, is now and was at all times hereinafter referred to registered 
with the Secretary as a market agency to sell livestock on a com- 
mission basis at the stockyard. 


3. (a) Respondent, at the stockyard, on or about eight speci- 
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fied dates and at divers other times during the period October 1, 
1960, through May 31, 1961, sold livestock consigned to it for 
sale on a commission basis to Robert Ferguson, Jr., auctioneer- 
employee of respondent, who purchased the livestock for specula- 
tive purposes. 


(b) Respondent, in connection with the sale of livestock to 
Robert Ferguson, Jr., auctioneer-employee of respondent, in two 
of the transactions described in sub-paragraph (a) above, issued 
invoices showing the assumed name of “Eddie Young” as the 
purchaser of the livestock instead of said Robert Ferguson, Jr., 
copies of which false and incorrect invoices were made a part 
of the accounts and records of respondent. 


4. Respondent, at the stockyard, on or about four specified 
dates and at divers other times during the months of January 
and February 1961, sold livestock consigned to it for sale on a 
commission basis, and, in accounting to consignors for the sale 
of their livestock, issued accounts of sale which failed to show 
the full, true and correct names of the purchasers of the live- 
stock. 


5. (a) Respondent, at the stockyard, on or about ten speci- 
fied dates and at divers other times during the period December 
1, 1960, through May 31, 1961, purchased for Lemuel J. Wilson, 
Knoxville, Tennessee, through Grady Gammon, respondent’s 
weighmaster and clerk, livestock consigned to it for sale on a 
commission basis, and, in accounting to the consignors for the 
sale of their livestock, issued accounts of sale which failed to 
show that respondent was the purchaser of such livestock for 
said Lemuel J. Wilson, but instead showed “Wilson” as the pur- 
chaser. 


(b) Respondent, at the stockyard, on or about April 13, 1961, 
and at divers other times during the month of April 1961, pur- 
chased for the Schneider Packing Company, Middleboro, Ken- 
tucky, through Grady Gammon, respondent’s weighmaster and 
clerk, livestock consigned to it for sale on a commission basis, 
and, in accounting to the consignors for the sale of their live- 
stock, issued accounts of sale which failed to show that respond- 
ent was the purchaser of such livestock for said Schneider Pack- 
ing Company, but instead showed “Snyder” as the purchaser. 


(c) Respondent, at the stockyard, on or about two specified 
dates and at divers other times during the period June 1, through 
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July 31, 1960, purchased for K. Shapiro, Inc., Detroit, Michigan, 
through L. H. Myers part-owner and president of respondent, 
calves consigned to it for sale on a commission basis, and, in 
accounting to the consignors for the sale of their calves, issued 
accounts of sale which failed to show that respondent was the 
purchaser of such calves for said K. Shapiro, Inc., but instead 
showed “K.S.” as the purchaser. 


6. Respondent, during the years 1960 and 1961, failed to keep 
accounts, records and memoranda which fully and correctly dis- 
closed all livestock transactions involved in its business as a mar- 
ket agency. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3 through 6, 
it is concluded that respondent has willfully violated sections 304, 
307, 312(a) and 401 of the act, sections 201.48, 201.57, and 
201.60 of the regulations, and section 10 of an act entitled “An 
Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” which section is incorpo- 
rated in and made a part of the Packers and Stockyards Act, 
1921, by virtue of the provisions of section 402 of the latter act. 


Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained 
of in the complaint, and complainant has recommended that such 
an order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(1) permitting its auctioneers or other employees performing 
duties in connection with the actual conduct of auction sales by 
respondent to purchase for their own accounts livestock con- 
signed to it for sale on a commission basis; 


(2) issuing invoices, accounts of sale, or other accountings, in 
connection with its livestock operations, showing assumed, false 
or fictitious names or initial designations as the purchasers or 
sellers of livestock instead of the full, true and correct names of 
the purchasers or sellers; and 


(3) purchasing for other persons, livestock consigned to it for 
sale on a commission basis, through its employees, officials or 
owners, and, in accounting to the consignors for the sale of said 
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consigned livestock, failing to show that respondent was the 
purchaser of the livestock for such other persons. 


Respondent shall keep accounts, records and memoranda that 
fully and correctly disclose all transactions involved in its busi- 


ness as a market agency. 
This order shall become effective on the sixth day after service. 


Copies hereof shall be served upon the parties. 


(No. 7926) 


MARCELLUS HARTMAN V. WOODSON-FENNEWALD LIVESTOCK COM- 
MISSION COMPANY AND ST. LOUIS NATIONAL STOCKYARDS COM- 
PANY. P&S Docket No. 2632. Decided August 27, 1962. 


Failure to Furnish Reasonable Stockyard Services— 
Damages 


As the animal was in the custody of the commission company, this respondent 
was responsible for the safety of the animal and is, therefore, liable to 
complainant for the market value of the cow. The complaint as to the 
stockyard company is dismissed. 


Complainant and respondents, pro se. Mr. Harold A. Houske, Presiding officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the provisions of the 
Packers and Stockyards Act, 1921, as amended (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act. The proceeding was in- 
itiated by an informal complaint filed on September 22, 1960. 
A formal complaint was filed on May 19, 1961. Complainant, 
Marcellus Hartman, Route # 4, Waterloo, Illinois, alleges that he 
delivered one Holstein cow to respondent St. Louis National 
Stockyards Company, consigned to respondent Woodson-Fenne- 
wald Livestock Commission Company, and that the cow suffered 
injuries as a result of the failure on respondents’ part to safe- 
guard the animal. 


A copy of the complaint and a copy of the investigative report, 


prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in the proceeding pursuant to section 201.40 of 
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the rules of practice (9 CFR 201.40), were served upon the 
respondents on September 15, 1961. On the same date a copy of 
the investigative report was served upon complainant. Respond- 
ent St. Louis National Stockyards Company answered the com- 
plaint by letter dated September 28, 1961, in which it denied 
responsibility and requested an oral hearing. 


An oral hearing was held in the matter at 10 a.m. on January 
31, 1962, in St. Louis, Missouri. Harold A. Houske, Office of the 
General Counsel, United States Department of Agriculture, was 
Presiding Officer. None of the parties was represented by coun- 
sel. 


FINDINGS OF FACT 


1. Complainant, Marcellus Hartman, is an individual, whose 
address is Route + 4, Waterloo, Illinois. 


2. Respondent St. Louis National Stockyards Company, Na- 
tional Stockyards, Illinois, hereinafter referred to as the stock- 
yard_ company, is a corporation that owns and operates the St. 
Louis National Stockyards, hereinafter referred to as the stock- 
yard, which was at all times mentioned herein a posted stock- 
yard subject to the provisions of the act. 


3. Respondent Woodson -Fennewald Livestock Commission 
Company, hereinafter referred to as the commission company, 
was at all times mentioned herein a market agency registered 
with the Secretary of Agriculture to buy and sell livestock on a 
commission basis at the stockyard. 


4. On September 1, 1960, complainant delivered a tall and 
thin Holstein cow to the stockyard company, consigned to the 
commission company for sale on a commission basis at the stock- 
yard. The stockyard company received complainant’s cow at chute 
16 and deposited it in holding or drive-in pen No. 211 on Septem- 
ber 1, 1960, at approximately 11:30 a.m. The holding pen is one 
assigned for use by the commission company. The cow was then 
neither slow nor crippled, and was in condition to go to the re- 
ceiving pens of the commission company for sale, or to one of 
the 14 pens in the mule barn rented by the commission company, 
where hay and shelter were available. 


5. The usual and customary procedure followed by the driving 
agency employed by the commission company is to move cattle 
from the holding or drive-in pen, such as pen 211, within a few 
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minutes after deposit by the stockyard company, either to a 
receiving pen for sale, or to the barn. But in this case the usual 
and customary procedure was not followed. Eugene Eaton, of 
the commission company, about noontime on September 1, 1960, 
after being informed that the cow was in an “off” condition, in- 
structed John Mezyk, of the driving agency employed by the 
commission company, to leave complainant’s cow af the holding 
or drive-in pen No. 211. There were no facilities to water or 
feed a cow in pen No. 211; there was no shelter and the day was 


hot. 


6. When Bob Riley, of the driving agency, went out about 
3:30 or 4 p.m. on September 1, 1960, to “jackpot” the cattle, that 
is, to drive the unsold cattle to the barn where feed and shelter 
were available, complainant’s cow was down and her hind legs 
were “split.” The cow was left in pen No. 211 until it was re- 
moved by the “cripple wagon” at approximately 8 a.m. on Sep- 
tember 2, 1960. The cow was condemned and sold for salvage. 
Thereafter, the complainant was told, for the first time, what had 
happened to his cow. 


7. The accounting which the commission company rendered 
to complainant shows that a 735-pound cow was sold for a net 
salvage of $2.36 from which yardage costs of $1.01 and a com- 
mission charge of $1.35 were deducted. The value of the cow 
prior to injury was approximately $110.25. 


8. The complaint was filed within 90 days after the date of 
the accrual of the cause of action. 


CONCLUSIONS 


There is no showing that the damage to the cow resulted from 
any negligence on the part of the stockyard company during the 
period of time in which it was responsible for the safety of the 
animal. The stockyard company proved that after receiving the 
cow it delivered the animal in good condition to the holding pen 
allocated to the commission company. See Forgey v. St. Louis 
National Stockyards, 18 A.D. 230, 231 (1959). Although the 
stockyard company has some responsibility for animals left in 
the pens overnight, the damage was discovered late afternoon on 
the day of delivery, sometime prior to the close of the business 
day, and could therefore not be deemed to have occurred during 
the night. Accordingly, there is sufficient evidence in the record 
to establish the fact that the damage occurred after the animal 








PACKERS AND STOCKYARDS ACT, 1921 
Cite as 21 A.D. 883 


886 


was received by the commission company and during the time the 
animal was in the holding pen. 


The driving agency for the commission company takes posses- 
sion of the animal once the animal is deposited in the holding 
pen. Delivery by the stockyard company to the driving agency 
employed by the commission company is in legal effect delivery 
to the commission company. Herbert O. Cuddy v. Laughlin Live- 
stock Comm'n, 20 A.D. 37, 40 (1961). Therefore, the commission 
company was responsible to the complainant for reasonable care 
and promptness with respect to yarding, feeding, watering, and 
otherwise tending the cow to prevent shrinkage, injury, death or 
other avoidable loss after the cow was delivered to the driving 
agency in the holding pen by the stockyard company. 


In the instant case, there is some dispute as to the cause of 
the injury. There are indications that the floor of the pen was 
slippery and that this condition may have caused the animal to 
“split.” There is also some evidence that the cow was in an “off” 
condition. This condition combined with the heat and lack of 
shelter and water might have agitated the cow and caused her to 
slip and “split” her hind legs. Under these circumstances, the 
commission company, having knowledge of the cow’s “off” condi- 
tion, should have removed the cow from the pen at noon and 
driven her to the barn where shelter, food, and water were avail- 
able and the bedding was less likely to be slick. See Illinois Pack- 
ing Company V. Union Stock Yard and Transit Company of Chi- 
cago, 16 A.D. 305, 308 (1957). 


There is some dispute as to the value of the cow before it was 
injured. The cow weighed 735 pounds when it was sold for sal- 
vage. There is no basis in the record for estimating the amount 
of shrink the cow experienced as a result of not having been 
watered or fed during the time it was in the holding pen. Accord- 
ingly, the weight of 735 pounds must necessarily be used as a 
basis for awarding damages. Complainant testified that he had 
received upwards of 15 cents per pound for cows sold by him over 
the past several years. Since there is some dispute as to whether 
the particular cow in question would have been worth more than 
15 cents per pound, this minimum price will be used as a basis 
for damages. The commission company should not receive a com- 
mission charge under circumstances where it failed to render 
adequate stockyard services. Moffitt v. Widdes, 20 A.D. 1234, 
1238 (1961). Accordingly, complainant should be entitled to the 
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full market value of the cow at the time of delivery to the stock- 
yard, that is, 15 cents per pound for the weight of 735 pounds. 


ORDER 


The complaint is dismissed as to respondent St. Louis National 
Stockyards Company. 

Respondent Woodson-Fennewald Livestock Commission Com- 
pany shall pay complainant, within 30 days from the date hereof, 
$110.25 with interest thereon at the rate of five per cent (5%) 
per annum from October 1, 1960. 


Copies hereof shall be served upon the parties. 


(No. 7927) 


HARRY N. HARTSOCK v, Moopy LIVESTOCK COMMISSION COMPANY 
AND ST, LOUIS NATIONAL STOCKYARDS COMPANY. P&S Docket 


No. 2530. Decided August 27, 1962. 


Petition for Reconsideration—Dismissal 
No specific issues were raised in complainant’s petition for reconsideration 
and it is concluded that the order of March 28, 1962, is supported by the 
evidence of record. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR REHEARING AND ORDER 
UPON RECONSIDERATION OF PREVIOUS ORDER 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), an order was 
issued on March 28, 1962, dismissing the complaint. The order 
was based on the conclusion that even assuming that the agency 
to which complainant consigned his animals for sale on a com- 
mission basis, had been guilty of a ‘imix up” with respect to 
such animals, complainant had not met his burden of proving 
damages since there was insufficient evidence regarding the 
weight of the cattle allegedly shipped and the prevailing market 
value of such animals at the time of their sale by said market 
agency. 

In the decision, it was noted that the only evidence offered by 
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complainant at the hearing regarding the weight of the animals 
alleged to have been consigned by him, aside from a signed, un- 
sworn, written statement executed by an individual who was not 
called to testify, consisted of complainant’s own estimate and 
that of two other witnesses. One of the witnesses had made his 
estimate after seeing the cattle on complainant’s farm six months 
before the date of the sale. The other witness had looked at the 
animals about a month and a half prior to the date of the sale, 
and his estimate was made after a casual viewing of complain- 
ant’s herd. The animals had never in fact been weighed at any 
time prior to their delivery at the stockyard. 


Prior to the issuance of the decision in this case, complainant 
submitted six affidavits as further proof of his claim. However, 
these affidavits were not considered as part of the record upon 
which the decision was based since they were received after the 
close of the hearing, and no petition to reopen the hearing was 
filed. These affidavits are evidentiary in character and therefore 
could not be properly regarded as part of complainant’s proof, 
absent an opportunity for examination and rebuttal on the part 
of respondents. 


Nevertheless, even if such affidavits had been properly in evi- 
dence, it would have been held that complainant failed to meet 
his burden of proof. In five of these affidavits, the affiants, with- 
out identifying or otherwise describing the animals involved, 
certified only that complainant had some cattle which were given 
a specified amount of feed. The statements contained in the sixth 
affidavit were based on the affiant’s observation of complainant’s 
animals at a date four months prior to the time of their sale. The 
amount of weight a particular animal will gain over a period ot 
months is dependent on many variables; therefore, evidence re- 
garding the weight of cattle in a given month does not afford a 
reasonable basis for the determination of the weight of such ani- 
mals in a later month, 


The evidence in support of complainant’s allegations relating 
to the price for which his cattle should have been sold by the 
market agency on June 27 and 28, 1960, consisted only of testi- 
mony about occasional offers received by him for such animals 
on his farm on other dates, and about isolated livestock transac- 
tions engaged in by him in the past. While damages need not be 
established with exactness, a reasonable basis for their computa- 
tion must be afforded. Eastman Co. v. Southern Photo Co., 273 
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U.S. 359, 379 (1927) ; Natural Bridge Pkg. Co. v. Ganey, 15 A.D. 
818, 823 (1956). Complainant’s evidence regarding the weight 
and market value of the animals allegedly shipped by him does 
not afford such a basis. 


On April 19, 1962, complainant filed a petition for rehearing 
and, in essence, requested reconsideration of the order of dis- 
missal. Respondents St. Louis National Stockyards Company 
and Moody Livestock Commission Company, on May 7 and May 
14, 1962, respectively, filed answers to complainant’s petition in 
which each alleged that no valid reason for reopening the case 
appeared to have been advanced by complainant. 


Under the rules of practice applicable in reparation proceed- 
ings under the Packers and Stockyards Act (9 CFR 202.57, 
202.21) a petition to rehear the proceeding or to reconsider an 
order must be filed within 15 days after the date of the service 
of the order. The decision and order in this case was served on 
complainant on March 31, 1962. Accordingly, it must be con- 
cluded that complainant’s petition was not filed within the time 
allowed by the rules. However, even if complainant’s petition 
for rehearing had been timely, it would have been denied inas- 
much as the allegations therein do not afford a sufficient basis 
for the granting of such petition. Complainant merely restated 
the substance of his testimony at the hearing, namely, that he 
is an experienced cattle raiser and in his opinion the animals 
weighed more than was shown in the statement submitted by the 
Moody Livestock Commission Company. In a supplementary peti- 
tion filed on June 4, 1962, complainant alleged that witnesses who 
had not been available to testify at the hearing were now avail- 
able; however, no reason for their unavailability at the time of 
the hearing was given. In the supplementary petition, complain- 
ant further stated that certain photographs had been “recently” 
discovered, but there is no indication that such photographs were 
taken shortly before the animals were sold at National Stock 
Yards, rather than the time at which complainant’s other wit- 
nesses viewed cattle. The movant in a petition for rehearing 
founded on the availability of newly discovered evidence, has 
the burden of showing not only that due diligence was exercised 
in the search for such evidence, but also that such evidence is 
material. See, United States v. Bransen, (CA 9th Cir. 1944) 142 
F, 2d 232; Marshall’s U.S. Auto Supply v. Cashman, (CA 10th 
Cir., 1940) 111 F. 2d 140, 142, cert. den. (1940) 311 U.S. 667. 
Accordingly, it must be concluded that complainant’s supplemen- 
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tary petition affords no better basis for the granting of his 
motion for rehearing than did his original petition. 


No specific issues were raised in complainant’s petitions for 
reconsideration and upon reconsideration of the record in this 
case, it is determined that the findings of fact and conclusions 
set forth in the decision herein, are supported by the evidence. 


Accordingly, complainant’s petitions for rehearing and for 
reconsideration are hereby denied. Copies hereof shall be served 
on the parties. 


(No. 7928) 


In re BEN HYDE, d/b/a KERR COUNTY COMMISSION COMPANY, 
AND RANCHERS’ COMMISSION COMPANY. P&S Docket No. 2699. 
Decided August 27, 1962. 


Termination of Suspension 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e/ 
seq.), an order was issued June 25, 1962, suspending respondent 
as a registrant under the act until respondent complied with the 
bonding requirements of the act and the regulations issued there- 
under. On August 21, 1962, complainant recommended that a sup- 
plemental order be issued terminating the suspension of respond- 
ent as a registrant under the act as respondent has furnished two 
surety bonds which meet the requirements of the act and the 
regulations issued thereunder. 


Accordingly, the suspension of respondent as a registrant un- 
der the act in the order of June 25, 1962, is hereby terminated. 


Copies hereof shall be served upon the parties. 
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(No. 7929) 


In re MARKET AGENCIES AT THE SIOUX CITY STOCK YARDS, SIOUX 
City, IowA. P&S Docket No. 308. Decided August 27, 1962. 


Modification of Rates and Charges 


Respondents are authorized to modify their current schedule of rates and 
charges as requested in their petition filed July 23, 1962. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 


Marketing Service. Mr. Ashley Sellers, of Washington, D. C., for re- 
spondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on July 16, 1962, au- 
thorizing assessment of the current temporary schedule of rates 
and charges to and including July 31, 1964, unless modified or 
extended by further order before the latter date. — 


On July 23, 1962, a petition was filed on behalf of the respond- 
ents requesting authority to modify, as soon as possible, the cur- 
rent temporary schedule of rates and charges in a specified man- 
ner. Notice of the petition and its contents was published in the 
Federal Register on August 7, 1962 (27 F.R. 7803), and, al- 
though interested persons were afforded an opportunity to indi- 
cate a desire to be heard in the matter, no interested person noti- 
fied the Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 


Since the parties are agreed, the order of July 16, 1962, is 
modified so as to authorize the respondents to make the change 
in the current temporary schedule of rates and charges as re- 
quested in the petition filed on July 23, 1962. 


The respondents, who must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
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order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature. 


Copies hereof shall be served upon the parties. 


(No. 7930) 


In re WILLIAM J. MONROE. P&S Docket No. 2756. Decided 
August 27, 1962. 


Misrepresentation—Cease and Desist—Consent Order 


Respondent is ordered to cease and desist from engaging in the complained 
of violations. 


Mr. Kenneth E. Peery, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed by the Director, Packers and Stockyards Division, Agricul- 
tural Marketing Service. Respondent, a registered packer-buyer 
under the act, is charged with violating § 312 of the act (7 U.S.C. 
213). 


Respondent has filed an answer in which (1) he admits the 
jurisdictional allegations of the complaint and neither admits nor 
denies the remaining allegations, (2) he states that for the pur- 
poses of this proceeding and for such purposes only, the order 
in this proceeding may contain findings of fact and conclusions 
based upon the allegations of the complaint as the findings of 
fact and conclusions of the Secretary, (3) he waives oral hearing 
and the report of the hearing examiner, and (4) he consents to 
the issuance of the order set forth below. 


Complainant has recommended that the order consented to by 
respondent be issued. 


ie i el ee. 


ve 


L 
; 


a er 





WILLIAM J. MONROE 8938 
Cite as 21 A.D. 892 


FINDINGS OF FACT 


1. Respondent is an individual whose address is 6132 North 
16th Drive, Phoenix, Arizona. Respondent is registered with 
the Secretary of Agriculture as a dealer to buy livestock for 
slaughter purposes only as an employee of Cudahy Packing Com- 
pany, a packer subject to the act, and at all times mentioned 
herein was so registered. 


2. On or about July 11, 1961, respondent, representing 
Cudahy Packing Company, purchased 60 head of cattle in com- 
merce from Producers Livestock Marketing Association for 
slaughter on a grade and yield basis. However, on or about July 
12, 1961, respondent disposed of such cattle by reselling them 
without the cattle having been slaughtered and the grades and 
yields thereof determind. Subsequently, on or about July 17, 
1961, respondent issued to Producers Livestock Marketing Asso- 
ciation on behalf of Cudahy Packing Company a check in the 
amount of $8,626.92, in payment for the cattle purchased and 
falsely represented, in a memorandum attached to such check, 
that the amount thereof was computed on a grade and yield 
basis. 


CONCLUSIONS 


By reason of the facts set forth in the findings of fact, it is 
concluded that respondent has wilfully violated section 312 of 
the act (7 U.S.C. 213). 


Respondent has consented to the issuance of the order set forth 
below and complainant has recommended that such order be 
issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from (1) purchasing live- 
stock in commerce and making payment therefor or causing pay- 
ment to be made therefor other than in accordance with purchase 
terms, and (2) purchasing livestock in commerce and repre- 
senting to the sellers thereof that payment is being made for 
such livestock in accordance with purchase terms when such is 
not the case. 


This order shall become effective on the sixth day after service 
hereof upon respondent. Copies hereof shall be served upon the 
parties. 
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(No. 7931) 


In re MORRISTOWN STOCK YARDS, INC. P&S Docket No. 2738. 


Decided August 27, 1962. 


Cease and Desist—Consent Order 


Respondent is ordered to cease and desist from engaging in the complained 
of violations. 


Mr. Jerome S. Ducrest, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The com- 
plaint filed by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service, on July 11, 1962, charges re- 
spondent with various violations of the act and the regulations. 
In an answer filed on July 27, 1962, respondent admits the juris- 
dictional allegations in the complaint and submits to the juris- 
diction of the Secretary in the matter, neither admits nor denies 
the remaining allegations, waives oral hearing and the report 
of the examiner, and consents to the issuance of an order requir- 
ing it to cease and desist from the practices complained of in 
said complaint. Complainant has recommended that the order 
agreed to by respondent in said answer be issued. 


FINDINGS OF FACT 


1. The Morristown Stock Yards, Inc., Morristown, Tennessee, 
hereinafter referred to as the stockyard, is now and was at all 
times mentioned herein a posted stockyard subject to the pro- 
visions of the act. 


2. Respondent, whose business address is Morristown, Tennes- 
see, is now and was at all times hereinafter referred to registered 
with the Secretary as a market agency to buy and sell livestock 
on a commission basis at the stockyard. 


3. Respondent, at the stockyard, during the month of March 
1961, used funds received as proceeds from the sale of livestock 
consigned to it for sale on a commission basis for purposes of its 
own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers, thereby 
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endangering the faithful and prompt accounting therefor and pay- 
ment of the portions thereof due the owners or consignors, in 
that respondent, as of March 31, 1961, had a shortage in 
shippers’ proceeds in the amount of $2,773.77. As of that date, 
respondent had outstanding checks drawn on said account 
amounting to $40,163.95, and had to offset said outstanding 
checks a bank balance of $29,942.59, and current proceeds re- 
ceivable in the amount of $7,447.59, or a total of only $37,390.18, 
resulting in said deficiency in custodial account funds of 
$2,773.77. 


4. (a) Respondent, at the stockyard, on or about nine speci- 
fied dates and at divers other times during the period September 
1, 1960, through May 31, 1961, sold livestock consigned to it for 
sale on a commission basis to Robert Ferguson, Jr., auctioneer- 
employee of respondent, who purchased the livestock for specula- 
tive purposes, 

(b) Respondent, at the stockyard, on or about fourteen speci- 
fied dates and at divers other times during the period from Au- 
gust 1, 1960, through May 31, 1961, permitted Robert Ferguson, 
Jr., auctioneer-employee of respondent, to purchase hogs con- 
signed to respondent for sale on a commission basis under the 
assumed names of “Young,” “E. Young,” “Eddie Young,” or “Ed 
Young,” and, in connection with said purchases by said auction- 
eer-employee, issued invoices showing said assumed names as 
the purchaser of the hogs instead of Robert Ferguson, Jr., copies 
of which false and incorrect invoices were made a part of re- 
spondent’s accounts and records. 


(c) Respondent, in connection with five of the transactions 
described in subparagraph (b) above, in accounting to the con- 
signors for the sale of their livestock, issued accounts of sale 
showing the letter “Y” as the purchaser of their livestock in- 
stead of the full, true and correct name of Robert Ferguson, Jr. 


(d) Respondent, at the stockyard, on or about three specified 
dates and at divers other times during the months of December 
1960 and January 1961, permitted Robert Ferguson, Jr., auc- 
tioneer-employee of respondent, to sell livestock through respond- 
ent’s facilities under the assumed, false or fictitious names of 
“J. C. Franks” and “E. R. Franks.” 


5. (a) Respondent, at the stockyard, on or about nineteen 
specified dates and at divers other times during the period Au- 
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gust 1, 1960, through May 31, 1961, purchased for Lemuel J. 
Wilson, Knoxville, Tennessee, through Grady Gammon, respond- 
ent’s weighmaster and clerk, livestock consigned to it for sale 
on a commission basis, and, in accounting to the consignors for 
the sale of their livestock, issued accounts of sale which failed 
to show that respondent was the purchaser of the livestock for 
said Lemuel J. Wilson, but instead showed “Wilson” as the pur- 
chaser. 


(b) Respondent, at the stockyard, on or about four specified 
dates and at divers other times during the period September 1, 
1960, through May 31, 1961, purchased for the Schneider Pack- 
ing Company, Middleboro, Kentucky, through Grady Gammon, 
respondent’s weighmaster and clerk, livestock consigned to it for 
sale on a commission basis, and, in accounting to the consignors 
for the sale of their livestock, issued accounts of sale which 
failed to show that respondent was the purchaser of the live- 
stock for said Schneider Packing Company, but instead showed 
“Snyder” as the purchaser. 


(c) Respondent, at the stockyard, on or about three specified 
dates and at divers other times during the month of September 
1960, purchased for K. Shapiro, Inc., Detroit, Michigan, through 
L. H. Myers, part-owner and vice president of respondent, calves 
consigned to it for sale on a commission basis, and, in accounting 
to the consignors for the sale of their calves, issued accounts of 
sale which failed to show that respondent was the purchaser of 
such calves for said K. Shapiro, Inc., but instead showed “KS” 
as the purchaser. 


6. Respondent, at the stockyard, on or about four specified 
dates and at divers other times during the month of January 
1961, sold livestock consigned to it for sale on a commission 
basis, and, in accounting to the consignors for the sale of their 
livestock, issued accounts of sale which failed to show the full, 
true and correct names of the purchasers of livestock. 


7. Respondent, during the years 1960 and 1961, failed to 
keep accounts, records and memoranda which fully and correctly 
disclosed all livestock transactions involved in its business as a 
market agency. 


CONCLUSIONS 
By reason of the facts set out in Findings of Fact 3 through 7, 
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it is concluded that respondent has willfully violated sections 
304, 307, 312(a) and 401 of the act, sections 201.40, 201.41, 
201.48, 201.57 and 201.60 of the regulations, and section 10 of 
an act entitled “An Act to Create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” which 
section is incorporated in and made a part of the Packers and 
Stockyards Act, 1921, by virtue of the provisions of section 402 
of the latter act. 


Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained 
of in the complaint, and complainant has recommended that such 
an order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


(1) permitting its auctioneers or other employees performing 
duties in connection with the actual conduct of auction sales by 
respondent to purchase for their own accounts livestock con- 
signed to it for sale on a commission basis; 


(2) permitting its employees to purchase or sell livestock 
through its facilities under assumed, false or fictitious names; 


(c) issuing invoices, accounts of sale, or other accountings, 
in connection with its livestock operations, showing assumed, 
false or fictitious names or initial or initial-numeral designations 
as the purchasers of sellers of livestock instead of the full, true 
and correct names of the purchasers or sellers; and 


(4) purchasing for other persons, livestock consigned to it for 
sale on a commission basis, through its employees, officials or 
owners, and in accounting to the consignors for the sale of said 
consigned livestock, failing to show that respondent was the pur- 
chaser of the livestock for said other persons. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “Custodial Account for 
Shippers’ Proceeds” and maintain such account in accordance 
with the provisions of section 201.42 of the regulations under 


the act. 

Respondent shall keep accounts, records and memoranda that 
fully and correctly disclose all transactions involved in its busi- 
ness as a market agency. 
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This order shall become effective on the sixth day after service. 


Copies hereof shall be served upon the parties. 


(No. 7932) 


In re SAMUEL E. PARRISH, d/b/a NORTH ALABAMA STOCKYARDS. 
P&S Docket No. 2726. Decided August 27, 1962. 


Cease and Desist—Consent Order 


Respondent is ordered to cease and desist from engaging in the practices com- 
plained of in the complaint. 


Mr. Earl L. Saunders, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 


seq.), hereinafter referred to as the act, instituted by a complaint 
filed June 18, 1962, by the Acting Director, Packers and Stock- 
yards Division, Agricultural Marketing Service. The respondent 
is charged with violating sections 303, 312(a), and 401 of the 
act (7 U.S.C. 208, 213(a), 211) and sections 201.10, 201.29, 
201.40, 201.46, 201.49, and 201.55 of the regulations thereunder 
(9 CFR 201.10, 201.29, 201.40, 201.46, 201.49, 201.55). On July 
25, 1962, the respondent filed an answer in which (1) he admits 
the jurisdictional allegations of the complaint and neither admits 
nor denies the remaining allegations; (2) he states that for the 
purposes of this proceeding and for such purposes only, the order 
in this proceeding may contain findings of fact and conclusions 
based upon the allegations of the complaint as the findings of 
fact and conclusions of the Secretary of Agriculture; (3) he 
waives oral hearing and the report of the hearing examiner; 
and (4) he consents to the issuance of the order set forth below. 
Complainant has recommended that such order be entered. 


FINDINGS OF FACT 


1. The North Alabama Stockyards, Moulton, Alabama, here- 
inafter referred to as the stockyard, is now, and was at all times 
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material herein, a posted stockyard subject to the provisions of 
the act. 


2. Respondent is an individual whose address is Cullman, 
Alabama. Respondent is now, and was at all times material 
herein, registered with the Secretary of Agriculture as a market 
agency to buy and sell livestock on a commission basis at the 
stockyard. 


3. Respondent, from June 1960 to the date of issuance of the 
complaint, bought and sold livestock as a dealer in commerce 
without registering with the Secretary of Agriculture as a dealer 
and without furnishing and maintaining a reasonable bond or 
its equivalent as required by the act and the regulations. 


4. Respondent, at the stockyard, during the years 1960 and 
1961, used funds received as proceeds from the sale of livestock 
consigned to him for sale on a commission basis, for purposes of 
his own and purposes other than the payment of lawful market- 
ing charges and the remittance of net proceeds to shippers, 
thereby endangering or impairing the faithful and prompt ac- 
counting therefore and payment of the portions thereof due the 
owners or consignors of livestock, in that: 


a. On June 3, 1960, respondent had a deficit balance in his 
account for shippers’ proceeds in the amount of $1,988.63. 
Specifically, respondent had outstanding checks drawn on his 
account for shippers’ proceeds in the amount of $21,930.49, and 
to offset these liabilities respondent had a balance in such account 
in the amount of $9,257.91, and current proceeds receivable in 
the amount of $10,683.95. 


b. On July 6, 1961, respondent had a deficit balance in his 
account for shippers’ proceeds in the amount of $6,054.70. 
Specifically, respondent had outstanding checks drawn on his 
account for shippers’ proceeds in the amount of $23,119.31, and 
to offset such liabilities respondent had a balance in such account 
in the amount of $13,368.95, and current proceeds receivable in 
the amount of $3,695.66. 


5. Respondent, in the transactions referred to below and in 
similar transactions at divers other times during 1961, sold hogs 
in commerce on a weight basis to Armour and Company, and 
billed Armour and Company on the basis of weights other than 
the actual weight of the hogs. 
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Wt. Shown 
on Billings 
and Used as 
Basis for Actual 
Date No. Settlement Weight 
1961 Head (lbs.) (lbs.) 
July 11 44 8,810 8,670 
July 13 80 17,070 16,785 
July 15 24 5,405 5,305 
July 22 88 18,470 18,070 
August 8 69 18,975 13,760 


6. From June 1960 to the date of issuance of the complaint, 
respondent failed to keep such accounts, records or memoranda 
as fully and correctly disclosed all transactions involved in his 
business as a market agency and a dealer, in that respondent kept 
no books of accounts, journals, and ledgers, did not date or initial 
scale tickets, and failed to maintain daily records of all pur- 
chases and sales. 


CONCLUSIONS 


By reason of the facts set out above, it is concluded that re- 
spondent has violated sections 303, 312(a), and 401 of the act 
and sections 201.10, 201.29, 201.40, 201.46, 201.49, and 201.55 
of the regulations. 


Respondent has consented to the issuance of an order and com- 
plainant has recommended that such order be issued. The order 
will be issued. 


ORDER 


Respondent shall cease and desist from (1) engaging in busi- 
ness as a dealer under the act without being properly registered 
and furnishing and maintaining a reasonable bond or its equiva- 
lent as required by the act, as amended and supplemented, and 
the regulations issued thereunder; (2) knowingly selling live- 
stock at false and incorrect weights; (3) making such use of 
funds received as proceeds from the sale of livestock handled 
on a commission or agency basis as would in any manner en- 
danger or impair the prompt and faithful accounting therefor. 


Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
his business under the act. 

Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
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separate bank account designated as “Custodial Account for 
Shippers’ Proceeds” or by similar designation, and shall main- 
tain such account in conformity with the provisions of section 
201.42 of the regulations under the act. 


This order shall become effective on the sixth day after service 
hereof upon respondent and copies shall be served upon the 


parties. 


(No. 7933) 


In re BOBBY PANTALION AND MATHEW PANTALION, d/b/a LIBERTY 
CoUNTY AUCTION COMPANY. P&S Docket No. 2721. Decided 
August 29, 1962. 


Insolvency—Suspension of Registration—Default 


Respondents are suspended as registrants under the act for 30 days and 
thereafter until they demonstrate that they are no longer insolvent. 


Mr. Kenneth E. Peery, for complainant. Mr. John Curry, Hearing Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed June 11, 1962, by the Direc- 
tor, Packers and Stockyards Division, Agricultural Marketing 
Service, United States Department of Agriculture. Respondents 
are registered with the Secretary under the act as a market 
agency to sell livestock on a commission basis at a posted stock- 
yard and are charged with being insolvent, operating as a market 
agency while insolvent, misusing shippers’ proceeds, issuing 
checks for the net proceeds received from the sale of consigned 
livestock to the consignors of such livestock which were returned 
unpaid by the bank upon which they were drawn because of in- 
sufficient funds, and failing to keep accounts, records, and memo- 
randa which fully and correctly disclose all transactions involved 
in their business as a market agency under the act, in violation 
of the act and the regulations issued thereunder. A copy of the 
complaint and a copy of the rules of practice were served upon 


each respondent June 15, 1962. 
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At the time of service of the complaint, respondents were noti- 
fied in writing that answers thereto should be filed within 20 
days after such service and that, in accordance with section 202.9 
of the rules of practice (9 CFR 202.9), failure to file answers 
would constitute an admission of the facts alleged in the com- 
plaint and, in effect, a waiver of oral hearing. Nothwithstanding 
such notice respondents have not filed answers. The matter was 
referred to John Curry, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. On July 20, 
1962, the hearing examiner filed a report recommending that re- 
spondents be found to have violated the act as charged and be 
ordered to cease and desist from such violations, maintain a sep- 
arate shippers’ proceeds bank account and keep accounts, records 
and memoranda which fully disclose all transactions involved in 
their business under the act. The hearing examiner further 
recommended that respondents be suspended as registrants under 
the act for a period of 30 days and thereafter until such time as 
they demonstrate that they are no longer insolvent. No exceptions 
to the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. The Liberty County Auction Company stockyard, Hardin, 
Texas, is now and was at all times mentioned herein a posted 
stockyard subject to the provisions of the act. 


2. Respondents, Bobby Pantalion and Mathew Pantalion, are 
individuals doing business as Liberty County Auction Company 
whose business address is P.O. Box 85, Hardin, Texas. Respond- 
ents are now and at all times material herein were registered 
with the Secretary under the act as a market agency to sell live- 
stock on a commission basis at the stockyard. 


3. Respondents are presently insolvent and at all times since 
on or about March 16, 1962, have been insolvent, in that re- 
spondents’ current liabilities have exceeded their current assets 
during such period. 


4. During the period March 16 to June 11, 1962, respondents 
operated as a market agency at the stockyard, notwithstanding 
the fact that they were insolvent during such period. 


5. During the period from on or about December 1, 1961, 
through on or about March 16, 1962, respondents used approxi- 
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mately $29,000 of the net proceeds received from the sale of live- 
stock consigned to them for sale on a commission basis at the 
stockyard for purposes of their own. In purported payment of 
such proceeds to shippers entitled thereto, respondents issued 
checks which were returned unpaid by the bank upon which they 
were drawn because of insufficient funds. 


6. Respondents, during the period April 28, 1961, to June 11, 
1962, failed to keep accounts, records or memoranda which fully 
and correctly disclosed all transactions involved in their business 
as a market agency under the act. 


CONCLUSIONS 


Respondents are insolvent within the meaning of legislation 
supplementing the Packers and Stockyards Act, 1921, as amended, 
known as the Act of July 12, 1943 (7 U.S.C. 204). In addition, 
by reason of the facts set forth in Finding of Fact 4, respond- 
ents willfully violated sections 307 and 312(a) of the act (7 
U.S.C. 208 and 213(a)). Similarly, respondent willfully violated 
sections 307 and 312(a) of the act and sections 201.40 and 201.41 
of the regulations issued thereunder (9 CFR 201.40 and 201.41) 
by reason of the facts set forth in Finding of Fact 5. Respondents 
also violated section 401 of the act (7 U.S.C. 221) by reason of 
the facts set forth in Finding of Fact 6. Respondents should be 
ordered to cease and desist from the violations of section 312 (a) 
of the act found herein, to keep accounts, records and memoranda 
which fully disclose all transactions involved in their business 
under the act and to maintain a separate shippers’ proceeds bank 
account. Also, respondents should be suspended as registrants 
under the act for a period of 30 days and thereafter until such 
time as they demonstrate that they are no longer insolvent, as 
recommended by complainant. At the request of respondents, 
when they make such a showing, a supplemental order will be 
issued in this proceeding terminating the suspension after the 
30-day period. See, e.g., In re Southern Buyers, Inc., 14 A.D. 811 
(1955) ; In re Cooper Commission Company, 19 A.D. 160 (1960). 


ORDER 


Respondents shall cease and desist from (1) operating as a 
market agency in commerce while insolvent, (2) making such 
use of funds received as proceeds from the sale of livestock 
handled on a commission basis as would in any manner endanger 
or impair the prompt and faithful accounting therefor and pay- 
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ment of such funds to the person entitled thereto, and (3) is- 
suing checks to cover the proceeds due consignors for livestock 
sold on a commission basis when respondents do not have suf- 
ficient funds on deposit to pay such checks. 


Respondents shall deposit the gross proceeds received from 
the sale of livestock on a commission basis in a separate bank 
account designated as “Custodial Account for Shippers’ Pro- 
ceeds” or by a similar identifying designation and shall not 
withdraw funds therefrom for any purposes except those for 
which shippers’ proceeds may be properly used as set forth in 
section 201.42 of the regulations issued under the act (9 CFR 
201.42). 


Respondents shall keep accounts, records and memoranda 
which fully and correctly disclose all transactions involved in 
their business under the act. 


Respondents are suspended as registrants under the act for a 
period of 30 days and thereafter until such time as respondents 
shall demonstrate that they are no longer insolvent. At the re- 
quest of respondents, when they make such a showing, a supple- 
mental] order will be issued in this proceeding terminating such 
suspension after the 30-day period. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 7934) 


In re J. P. TUNE. P&S Docket No. 2723. Decided August 29, 
1962. 


Insolvency—Suspension of Registration—Default 


Respondent is suspended as a registrant under the act for 30 days and 
thereafter until he demonstrates that he is no longer insolvent. 


Mr. Kenneth E. Peery, for complainant. Mr. John Curry, Hearing Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
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yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed June 14, 1962, by the Direc- 
tor, Packers and Stockyards Division, Agricultural Marketing 
Service, United States Department of Agriculture. Respondent is 
registered with the Secretary under the act as a market agency 
and dealer and is charged with being insolvent, failing to pay 
for livestock purchased in commerce, issuing checks in payment 
for livestock purchased in commerce without having sufficient 
funds with which to pay such checks, and using funds received 
for the purchase of livestock in commerce on a commission or 
agency basis for his own purposes, in violation of the act. A 
copy of the complaint and a copy of the rules of practice were 
served upon respondent June 19, 1962. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and, in effect, a waiver of oral hearing. Notwithstanding 
such notice respondent did not then file an answer. The matter 
was referred to John Curry, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, for 
the preparation of a report without further investigation or 
hearing pursuant to section 202.9(c) of the rules of practice. 
On July 20, 1962, the hearing examiner filed a report recommend- 
ing that respondent be found to have violated the act as charged, 
be ordered to cease and desist from such violations and be sus- 
pended as a registrant under the act for a period of 30 days and 
thereafter until he is no longer insolvent. No exceptions to the 
hearing examiner’s report were filed. Instead, respondent un- 
timely filed a purported answer July 30, 1962, consenting to the 
entry of the order issued herein. 


FINDINGS OF FACT 


1. Respondent, J. P. Tune, is an individual whose address is 
Buffalo, Oklahoma. Respondent is registered with the Secretary 
under the act as a market agency and dealer, and at all times 
mentioned herein was so registered. 

2. The public livestock markets of the McKinley-Winter Live- 


stock Commission Company, Inc., Dodge City, Kansas, and the 
Dalhart Livestock Auction Company, Dalhart, Texas, were at 
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all times mentioned herein posted stockyards subject to the 
provisions of the act. 


3. Respondent is insolvent in that he is unable to pay his 
current obligations as they become due in the usual course of 
business. 


4. On or about December 12, 1961, at the McKinley-Winter 
Livestock Commission Company, Inc., stockyard, respondent pur- 
chased livestock in commerce for his own account, and gave the 
McKinley-Winter Livestock Commission Company, Inc., his check 
in the amount of $16,324.15 in purported payment of the pur- 
chase price of such livestock, which check was returned unpaid 
by the bank upon which it was drawn because of insufficient 
funds in respondent’s account. 


5. On or about December 14, 1961, at the Dalhart Livestock 
Auction Company stockyard, respondent purchased livestock in 
commerce for his own account, and gave the Dalhart Livestock 
Auction Company his check in the amount of $20,554.28 in pur- 
ported payment of the purchase price of such livestock, which 
check was returned unpaid by the bank upon which it was drawn 
because of insufficient funds in respondent’s account. Respondent 
has paid no part of such purchase price. 


6. On or about November 30, 1961, respondent entered into 
a livestock buying agreement with Herman Gudema, Shannon, 
Illinois, pursuant to which Gudema advanced $2,100 to respond- 
ent to finance the purchase by respondent of livestock for Gudema 
in commerce. Respondent failed to use the money so advanced, 
but, rather, used it for purposes of his own. Respondent has 
failed and refused to return to Herman Gudema any part of 
said sum. 


CONCLUSIONS 


Respondent is insolvent within the meaning of legislation sup- 
plementing the Packers and Stockyards Act, 1921, as amended, 
known as the Act of July 12, 1948 (7 U.S.C. 204). In addition, 
by reason of the facts set forth in Findings of Fact 4, 5 and 6, 
respondent willfully violated section 312(a) of the act (7 U.S.C. 
213(a)). Respondent should be ordered to cease and desist from 
such violations. Moreover, respondent should be suspended as a 
registrant under the act for a period of 30 days and thereafter 
until such time as he demonstrates that he is no longer insolvent, 
as recommended by complainant. At the request of respondent, 
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when he makes such a showing, a supplemental order will be 
issued in this proceeding terminating the suspension after the 
30-day period. See, e.g., In re Southern Buyers, Inc., 14 A.D. 
811 (1955); In re Cooper Commission Company, 19 A.D. 160 
(1960). 

ORDER 


Respondent shall cease and desist from (1) issuing checks in 
payment for livestock purchased in commerce without having 
and maintaining sufficient funds on deposit to pay such checks, 
(2) failing or refusing to pay the agreed purchase price for live- 
stock purchased in commerce, and (3) using, for purposes of his 
own, any funds received for the purchase of livestock in com- 
merce on a commission or agency basis, or any other funds which 
come into his possession in his capacity of an agent. 


Respondent is suspended as a registrant under the act for a 
period of 30 days and thereafter until he is no longer insolvent. 
At the request of respondent, when he demonstrates that he is no 
longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating such suspension after the 30-day period. 

This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 7935) 


In re H. C. DAHLSTROM. P&S Docket No. 2743. Decided August 
31, 1962. 


Insolvency—Suspension of Registration— 


Consent Order 


Respondent is suspended as a registrant under the act for 30 days and 
thereafter until he demonstrates that he is no longer insolvent. 


Mrs. Dona S. Kahn, for complainant. Mr. Philip W. Richardson, of Olympia, 
Washington, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
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181 et seq.), hereinafter referred to as the act, instituted by a 
complaint filed on July 238, 1962, by the Acting Director, Packers 
and Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, alleging that respondent is 
insolvent, within the meaning of the act, and charging respondent 
with various violations of the act. 


Respondent filed an answer on August 17, 1962, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the hearing examiner, and consents to the 
issuance of a specified order, with findings and conclusions for 
the purpose of this proceeding only based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. Respondent is now, and was at all times material herein, a 
dealer, within the meaning of the act, registered with the Secre- 
tary of Agriculture to buy and sell livestock in commerce for his 
own account. 


2. Auburn Livestock, Inc., Auburn, Washington, Northwest 
Livestock Auction Co-operative, Inc., Marysville, Washington, 
and Snohomish Auction Market, Snohomish, Washington, are 
posted stockyards, subject to the provisions of the act. 


3. Respondent is insolvent. Respondent’s current liabilities 
exceeded his current assets by approximately $62,136.93 as of 
March 31, 1962, and by approximately $68,240.67 as of May 10, 
1962. During the months March, April and May, 1962, respond- 
ent was unable to meet his financial obligations as they came due 
in the usual and ordinary course of business. 


4. During the months of April and May of 1962, respondent 
operated as a dealer, within the meaning of the act, while in an 
insolvent financial condition. 


5. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce for his own 
account and failed to pay the purchase price of such livestock. 
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Date Head of Purchase 
1962 Livestock Purchased From Price 
April 23 26 Fulton Commission Co. $3,578.29 
Snohomish Auction 
Market 
April 23 23 Auburn Livestock, Inc. 339.49 
April 24 15 Northwest Livestock 2,098.46 
Auction Co-operative, 
Inc. 
April 25 7 Auburn Livestock, Inc. 887.11 
April 30 8 Auburn Livestock, Inc. 1,103.82 
April 30 14 Fulton Commission Co. 1,901.16 
Snohomish Auction 
Market 
May 1 9 Northwest Livestock 1,163.92 
Auction Co-operative, 
Ine. 
May 2 q Auburn Livestock, Inc. 768.71 


6. Respondent, in connection with several of the transactions 
set forth in paragraph 5 herein, issued checks in purported pay- 
ment of the livestock purchased, which checks were returned 
by the bank upon which they were drawn because of insuf- 
ficient funds. 


Date check issued 


1962 Payee Amount 
April 30 Auburn Livestock, Inc. $1,226.60 
April 30 Fulton Commission Co. 3,578.29 


Snohomish Auction 
Market 


7. Respondent, during the months March, April and May, 
1962, failed to keep such accounts, records, or memoranda as 
would fully and correctly disclose all transactions involved in his 
business as a dealer, in that respondent failed to maintain a 
general ledger of accounts showing assets, liabililties and capital 
account balances. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent is insolvent within the meaning of the act (7 U.S.C. 
204). The facts as set forth in Findings of Fact 4-7 constitute 
violations of sections 312(a) and 401 of the act (7 U.S.C. 
213(a), 221). Inasmuch as respondent has consented to the 
issuance of the order set forth below and complainant has rec- 
ommended that such order be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from (1) operating as a 
dealer in commerce while his current liabilities exceed his cur- 
ment assets; (2) failing to pay the full purchase price of livestock 
purchased in commerce; and (3) issuing checks in payment of 
livestock purchased in commerce without having and maintaining 
sufficient funds on deposit to pay such checks. 


Respondent shall keep and maintain such accounts, records 
and memoranda as will fully and correctly disclose all transac- 
tions in his business, including a general ledger of accounts show- 
ing assets, liabilities, and capital account balances. 


Respondent’s registration under the act is suspended for a 
period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. At the request of respond- 
ent, when he makes such a showing, a supplemental order will be 
issued in this proceeding terminating this suspension. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 7936) 


P&S Docket No. 2667. Dismissed August 14, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7937) 


CIRCLE H FARMS, INC. v. J. P. (JAKE) MCKINNEY AND W. E. 
RILEY COMPANY. PACA Docket No. 8538. Decided August 2, 
1962. 


Suitable Shipping Condition Warranty Not Applicable— 
Acceptance—Liability 


It is concluded that transportation service was not normal and that the 
warranty of suitable shipping condition is not applicable. The respond- 
ents purchased and accepted the cucumbers and, jointly and severally, 
are liable to complainant for the amount claimed. 


Mr. James Stuart Wershow, of Gainesville, Florida, for complainant. Re- 












fre —-|@ 32 0 hh, co 


ee oe er ee | 


-—s oF TH 


<< | 





CIRCLE H FARMS, INC. v. McKINNEY 911 
Cite as 21 A.D. 910 


spondent W. E. Riley Company pro se. Mr. James V. Wright, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on July 29, 1960. The formal 
complaint was filed on May 4, 1961. Complainant seeks an award 
of reparation in the amount of $1,536, which is alleged to be the 
unpaid purchase price of 384 bushels of pickling cucumbers sold 
to respondents on or about May 19, 1960. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on August 21, 1961. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent W. E. Riley Company on August 
19, 1961. A copy of the formal complaint and a copy of the 
report of investigation were served upon respondent J. P. (Jake) 
McKinney on September 8, 1961. 


Respondent Riley filed an answer to the formal complaint on 
September 11, 1961, denying that he had anything to do with 
the transaction in question and denying liability to complainant 
in connection therewith. 

Respondent McKinney did not file an answer to the formal 
complaint. 

Although the amount in dispute exceeds $500, oral hearing was 
waived by the parties. Accordingly, the issues are determined 
under the shortened procedure provided in section 47.20 of the 
rules of practice (7 CFR 47.20). Pursuant thereto complainant 
filed an opening statement, respondent Riley filed an answering 
statement, and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Circle H Farms, Inc., is a corporation whose 
address is Route 3, Box 514, Gainesville, Florida. 


2. Jerry P. McKinney, one of two respondents named in the 
formal complaint, is an individual, doing business as J. P. (Jake) 
McKinney, whose address is 1825 Linhart Avenue, Fort Myers, 
Florida. At the time of the transaction involved herein, this 
respondent was licensed under the act. 
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3. John D. Riley, the second respondent named in the formal 
complaint, is an individual, doing business as W. E. Riley Com- 
pany, whose address is Post Office Box 904, Green Bay, Wiscon- 
sin. At the time of the transaction involved herein, this respond- 
ent was licensed under the act. 


4. On or about May 19, 1960, in contemplation of shipment in 
interstate commerce, complainant sold to respondents McKinney 
and Riley a truckload of pickling cucumbers consisting of 242 
bushels of Fancy Pickle cucumbers, 130 bushels of 300-400 pickle 
cucumbers, and 12 bushels of 500-600 pickle cucumbers, for a 
total of 384 bushels, at an agreed price of $4.50 per bushel, f.o.b. 
loading point, Alachua, Florida. Respondent McKinney made the 
purchase for the joint account of himself and respondent Riley. 


5. Subsequent to the making of the contract set forth above, 
McKinney asked complainant to reduce the contract price of the 
cucumbers to $4 per bushel; to bill the load of cucumbers directly 
to McKinney’s customer, Brown & Langer, New York, New 
York; and to submit the invoice for the amended contract price 
of the cucumbers to Brown & Langer, all of which was agreed 
to by complainant. 


6. The truckload of cucumbers, shipped on May 19, 1960, 
by complainant, arrived at Brown & Langer’s place of business 
in New York City on Monday, May 23, 1960, and was there ac- 
cepted by Brown & Langer. A joint Federal-State inspection of 
the shipment was made on the date of arrival, and the results 
of that inspection, in relevant part, were as follows: 


“Applicant: Brown & Langer. 
“Product: Pickles, Fla. 


“Fancy Pickels 242 lot 35 to 70% average 45% damage 
by shriveling. Average 2% damage by yellowing. Aver- 
age 2% decay. 

“500-600 12 lot Average approx. 85% damage by 
shriveling. Average 2% decay. 


“300-400 130 lot 30 to 45% average 35% damage by 
shriveling. 1 to 14% average 6% decay. 


“Each lot: Remainder fresh and firm.” 


7. Complainant billed Brown & Langer for the cucumbers in- 
volved herein, as requested by respondent McKinney, but has 
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received no payment from either of the respondents or from 
Brown & Langer. 


8. An informal complaint was filed on July 29, 1960, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The first issue presented for decision herein concerns the iden- 
tity of the purchaser of the cucumbers involved in this proceed- 
ing. Complainant, in the formal complaint, alleges that it sold 
the cucumbers to respondents McKinney and Riley, f.o.b. Ala- 
chua, Florida, and that McKinney acted in the transaction as 
agent for both himself and Riley. Respondent Riley filed an an- 
swer to the formal complaint, in substance denying liability to 
complainant, and disclaiming any first-hand knowledge of the 
transaction. Respondent McKinney did not file an answer to the 
formal complaint, and is, therefore, deemed to have admitted 
the allegations contained in the formal complaint (7 CFR 
47.8(c)). 


In evaluating complainant’s allegation that the sale of the 
cucumbers was made to respondents, we refer to two letters con- 
tained in the report of investigation, dated July 19 and July 26, 
1960, which were addressed to the Department by complainant. 
Both of these letters are considered as evidence, since they are 
a part of the report of investigation (7 CFR 47.7). In the letter 
of July 19, which is Exhibit 1 to the report of investigation, 
complainant states, in part, that: 


“On May 19, 1960, we sold to Jake McKinney for W. H. 
Riley, our entire shipment of pickle cucumbers for that 
day. Mr. McKinney billed these directly to his various 
customers. One shipment of 384 bushels was billed di- 
rectly to Brown & Langer... . 


““As you can see, the original price of these pickles were 
$4.50 per bushel f.o.b. for a total of $1,728. The next 
day the cucumber market weakened and Mr. McKinney 
advised me that his customer, Brown & Langer, would 
not accept them at $4.50 but would accept them at $4.00 
for a total of $1,536. We advised Mr. McKinney we 
would accept the $4.00 price and we rebilled him for 
that.” 


In the letter of July 26, complainant repeated, in substance, 
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Lé 
the statements which are quoted from the letter of July 19, and th 
added: w 

“ .. McKinney had me bill Brown & Langer direct, as 
he would not expect any brokerage on the transac- gl 
ed te 


Exhibit Nos. 1 and 2 attached to the formal complaint, which ” 


comprise a part of complainant’s opening statement, lend sub- : 
stance and support to the statements made in complainant’s “* 
letters. Taking them in reverse order, we note that Exhibit No. ; 
2 is a manifest apparently issued by complainant, dated May 19, a 
which contains the following information: : 
“Shipped From: Alachua, Fla. a 
* * * ( 
“ 2 re B 
Shipped To: Jake McKinney B 
“Terms: F.O.B. 3 
242 Fancy Pickle @ $4.50 $1089.00 t] 
130 3/400 pickle 4.50 585.00 
12 5/600 pickle 4.50 54.00 8 
“Bill to B & L 4.00 c 
1536.00 . 
1728.00” 
Exhibit No. 1 is a document containing the following relevant 
notations: 
“To: W. E. Riley Date: 5-19-60 
City: Alachua State: Fla. 
Ship to: Brown & Langer 
t 
Quantity 
242 Fey Pickles $4.00 
130 3/400 4.00 
12 5/600 4.00 
* * * } 
/s/ Jake McKinney” 


; ‘ , al 
Support is also found for the quoted portion of complainant’s 


letter of July 26 in regard to complainant billing Brown & | 
Langer direct for this load. The bill was found among Brown & 
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Langer’s records by an investigator from the Department and 
the discovery was noted in his report to the Department, of 
which copies were served upon the parties. 


Morton Brown, of Brown & Langer, was interviewed on Au- 
gust 3, 1960, by an investigator from the Department and his 
testimony, in relevant part, is as follows: McKinney called him 
on May 19, 1960, and offered him a load of pickles at $4.50 per 
bushel, f.0.b. Florida; that he countered with an offer to McKin- 
ney of $4 per bushel, and advised McKinney to confirm if the 
load could be arranged at this price; that McKinney failed to 
confirm, but that notwithstanding the lack of confirmation, the 
pickles involved herein arrived in New York City on Monday, 
May 23, at 1 p.m., and were in distress. Brown stated that the 
driver of the truck, Joe Rains, telephoned complainant from his 
(Brown’s) office, described the condition of the pickles, and that 
Brown was advised by complainant to secure an inspection. 
Brown said that the Federal-State inspection was requested at 
3 p.m. on May 23, with the inspection being made at 7:30 p.m. 
that same day. The results of the inspection, in relevant part, are 
set forth in Finding of Fact No. 6. 


In a letter to the Department, dated August 3, 1960, and in- 
cluded in the report of investigation, Morton Brown further 
stated, in relevant part: 


“All conversations with regard to this trailer and pre- 
vious trailers were made with Mr. Jake McKinney. It 
was a surprise to receive a bill from [complainant’s] 
Mr. Hague, as neither I nor anyone from our firm had 
spoken to Mr. Hague prior to receiving this ship- 
a 


In a letter to Brown & Langer, dated May 28, 1960, included 
as Exhibit 8-B in the report of investigation, Morris DeWitt, of 
DeWitt Brokerage Co., Gainesville, Florida, whose firm hauled 
the cucumbers to New York from Florida, stated, in part: 


“Mr. Hague advises he sold the cukes to Jake McKin- 
ney.” 

Upon the record before us, we are of the opinion, and do here- 
by conclude, that McKinney, acting on behalf of himself and 
Riley, purchased the cucumbers involved herein from complain- 
ant and sold them to Brown & Langer, as alleged in the formal 
complaint. We reach this conclusion, not only by reason of the 
fact that respondent McKinney failed to file an answer to the 
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formal complaint and is, therefore, deemed to have admitted the 
allegations of the complaint, but also by virtue of the weight of 
the evidence before us. 


While respondent Riley is not in default in this proceeding 
and has filed an answering statement, Riley admits that he has 
no first-hand knowledge of this transaction. Throughout the en- 
tire proceeding, Riley has indicated that he was working with 
McKinney on Florida purchases of produce at this time. Riley’s 
defense, in fact, is not predicated on the argument that McKin- 
ney was not his agent or representative in this matter, but rather 
that McKinney, to the best of his understanding, made no pur- 
chase at all. We have already concluded otherwise, and while 
respondents have not revealed the exact nature of their business 
relationship, we are of the opinion that the parties made the 
purchase involved herein on a joint account basis. This, in sub- 
stance, is what is alleged in the formal complaint. Respondent 
McKinney has admitted it by his failure to answer the complaint, 
and respondent Riley, while answering the complaint, has not 
denied that this is the nature of the arrangement between the 
parties. Accordingly, it is concluded that respondents were in- 
volved in this transaction on a joint basis and that they are 
jointly and severally liable to complainant for the cucumbers 
involved herein. 


The evidence indicates that the cucumbers were shipped by 
complainant to Brown & Langer upon McKinney’s instructions, 
and it is clear that they were accepted on arrival. There is no 
allegation that the cucumbers were represented by complainant 
at the time of sale as being of any specific grade, so no question 
of express warranty is involved herein. In fact, certain evidence 
of record seems to indicate that this lot of cucumbers was picked 
on May 18, and was, even on this early date, of somewhat ques- 
tionable quality and condition. Since this was an f.o.b. sale, how- 
ever, a consideration of the possibility of a breach of the implied 
warranty of suitable shipping condition seems indicated, in view 
of the results of the Federal-State inspection at destination. 


Under the regulations “suitable shipping condition,” in rela- 
tion to direct shipments, means that the commodity, at time of 
billing, is in a condition which, if the shipment is handled under 
normal transportation service and conditions, will assure delivery 
without abnormal deterioration at the destination specified in the 
contract (7 CFR 46.24(j)). 


A question arises, however, as to whether the shipment in- 
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volved herein was handled under normal transportation service 
and conditions, both as to length of time that the cucumbers were 
in transit and as to the temperature which was maintained inside 
the loaded truck during the trip. On the question of transit time, 
the record shows that the cucumbers herein were shipped on 
May 19, 1960. This is evidenced by numerous references by vari- 
ous witnesses, including a statement to that effect by complain- 
ant and another statement in like vein by Morris DeWitt, of L. 
G. DeWitt Brokerage Co., whose truck and driver hauled the 
cucumbers from Alachua, Forida, in the North Central part of 
the State, to New York City. There is no dispute regarding the 
fact that the shipment arrived at its destination on May 23, 
1960. This is an elapsed time of four days and indicates that, 
in view of the distance from Alachua, the shipment did not move 
directly to New York City after loading, but was delayed in tran- 
sit for some period of time. As to the question of the temperature 
maintained in the truck while the shipment was being brought 
to New York City from Florida, the considerable amount of 
shriveling found in the cucumbers in the course of the Federal- 
State inspection would seem to indicate the strong possibility of 
temperatures exceeding the maximum of 50° recommended for 
cucumbers. See Market Diseases of Cabbage, Cauliflower, Turn- 
ips, Cucumbers, Melons, and Related Crops, Agriculture Hand- 
book No, 184, page 24-25; and The Commercial Storage of Fruits, 
Vegetables, and Florists’ Stocks, United States Department of 
Agriculture, Circular No. 278, page 36. 

In any event, we are of the opinion that reasonable doubt 
exists as to whether this shipment was afforded normal trans- 
portation service and conditions, with the evidence seeming to 
indicate that it was not. If the implied warranty of suitable 
shipping condition is to be applied, then it is incumbent upon 
respondents, as the beneficiaries of this warranty, to rebut the 
evidence mentioned above and to show that the service and con- 
ditions surrounding the shipment were normal. This they have 
failed to do. Accordingly, we conclude that the implied warranty 
of suitable shipping condition is inapplicable in this case. 

Having purchased and accepted the cucumbers involved herein, 
respondents, jointly and severally, are liable to complainant for 
the modified purchase price thereof in the amount of $1,536. Re- 
spondents’ failure to pay this amount to complainant is in viola- 
tion of section 2 of the act, for which reparation of $1,536 
should be awarded, with interest. Of course, payment of a total 
of $1,536 to complainant, with interest, will discharge its claim. 
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ORDER 


Within 30 days from the date of this order, respondents, joint- 
ly and severally, shall pay to complainant reparation in the tota] 
amount of $1,536, with interest thereon at the rate of 5 percent 
per annum from June 1, 1960, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 7938) 


GIUMARRA VINEYARDS CORPORATION v. R. PATT BROKERAGE, INC., 
AND PATT’S WHOLESALE PRODUCE CO. Docket No. 8534. De- 
cided August 8, 1962. 


Purchaser—Misrepresentation—Liability 


From the evidence it is concluded that respondent R. Patt Brokerage, Inc., 
was the purchaser of the produce and this respondent is liable to com- 
plainant for the purchase price. The complaint as to the other respond- 
ent is dismissed. 

Complainant pro se. Mr. Abraham Golbus, of Altoona, Pennsylvania, for 
respondent Patt’s Wholesale Produce Co. Mr. William E. Bethards, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint against R. Patt Brokerage, Inc., was 
received by the Department on January 5, 1961. The formal com- 
plaint was filed against both respondents on May 18, 1961. Com- 
plainant seeks an award of reparation in the amount of $1,150, 
which is alleged to be the total purchase price of 400 boxes of 
grapes sold to respondents on or about September 2, 1960. 


A copy of the forma] complaint and a copy of the Department’s 
report of investigation were served upon Patt’s Wholesale Pro- 
duce Co. on July 28, 1961, and upon R. Patt Brokerage, Inc., on 
July 29, 1961. A copy of the report of investigation was served 
upon complainant on July 31, 1961. 


R. Patt Brokerage, Inc., did not file an answer. Patt’s Whole- 
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sale Produce Co. filed an answer on September 14, 1961, and al- 
leges therein that it did not purchase any of the grapes involved 
herein from complainant, but, rather that it purchased 105 boxes 
of grapes from R. Patt Brokerage, Inc., as the seller, for the 
sum of $393.98, which sum has been paid in full. 

A hearing was held at Altoona, Pennsylvania, on January 11, 
1962. Complainant was not represented at the hearing, but at 
the written request of its attormey, the presiding officer offered 
and received into evidence the formal complaint, with exhibits 
attached thereto. Patt’s Wholesale Produce Co. was represented 
by counsel. Robert Patt and Louis Patt appeared and testified. No 
briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Giumarra Vineyards Corporation, is a cor- 
poration whose address is Post Office Box 1653, Bakersfield, 
California. 

2. Respondent R. Patt Brokerage, Inc., is a corporation whose 
address is Post Office Box 245, Altoona, Pennsylvania. At the 
time of the transaction involved herein, this respondent was li- 
censed under the act. 


8. At the time of the transaction involved herein, respondent 
Patt’s Wholesale Produce Co. was a partnership composed of 
Samuel M. Patt and Louis Patt which was located at 1016 
Eleventh Avenue, Altoona, Pennsylvania, and was licensed under 
the act. 

4. On or about September 2, 1960, Robert Patt, President of 
R. Patt Brokerage, Inc., represented to complainant that he had 
been authorized by Patt’s Wholesale Produce Co. to offer to pur- 
chase from complainant 400 boxes of grapes at prices, f.o.b. 
shipping point, as follows: 








100 boxes Arra Seedless grapes $2.35 $ 235.00 
225 boxes Sierra Gold Tokay grapes 2.85 641.25 
75 boxes Arra Brand Ribier grapes 3.25 243.75 
$1120.00 

30.00 

$1150.00 


5. Relying on this representation, complainant agreed to sell 
the grapes. Robert Patt told complainant to ship the grapes to 
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the purchaser but to send the invoice to him. Contrary to the 
representation of Robert Patt, Patt’s Wholesale Produce Co. had 
not authorized Robert Patt to purchase the grapes. 


6. On or about September 2, 1960, complainant shipped by 
truck from loading points in the State of California to Patt’s 
Wholesale Produce Co. at Altoona, Pennsylvania, the kind, qual- 
ity, grade and size of grapes called for by said contract. On 
September 6, 1960, complainant mailed R. Patt Brokerage, Inc., 
an invoice for the total price of $1,150. 


7. The 400 boxes of grapes arrived at Altoona, Pennsylvania, 
on or about September 8, 1960. R. Patt Brokerage, Inc., sold to 
Patt’s Wholesale Produce Co. 50 boxes of the Seedless grapes at 
$3.4714 per box, 4 boxes of the Ribier grapes at $4.3714 per box 
and 51 boxes of the Tokay grapes at $3.9714 per box, or a total 
of $393.98, delivered Altoona, Pennsylvania. At the request of 
R. Patt Brokerage, Inc., Patt’s Wholesale Produce Co. paid the 
carrier $342.85 on the freight charges on the 400 boxes and paid 
R. Patt Brokerage, Inc., $51.13, the balance of the purchase price 
of the 105 boxes. The other 295 boxes of grapes were sold else- 
where by R. Patt Brokerage, Inc., and it received payment 
in full. 


8. R. Patt Brokerage, Inc., has not paid complainant the total 
price of $1,150 or any part thereof. 


9. The formal complaint was filed May 18, 1961, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleged in the verified formal complaint signed 
by Bob Thurston, complainant’s sales manager, that it sold the 
400 boxes of grapes to respondents and that respondents ac- 
cepted the grapes but failed and refused to pay the total pur- 
chase price of $1,150. Complainant’s evidence consists of this 
complaint, including the nine exhibits attached thereto. One of 
these exhibits is a copy of a telegram dated September 2, 1960, 
addressed by complainant to “Patt Brokerage Co.” confirming 
the sale of 400 boxes of grapes to “Patt Wholesale.” Another 
exhibit is a copy of a broker’s standard memorandum of sale 
dated September 2, 1960, which is signed “R. Patt,” and shows the 
sale of 400 boxes of grapes to Patt’s Wholesale Produce Co. for 
the account of complainant. A third exhibit is a copy of com- 
plainant’s invoice dated September 6, 1960, showing the sale of 
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400 boxes of grapes to R. Patt Brokerage, Inc., for the total 
price of $1,150. 

In the answer filed by Patt’s Wholesale Produce Co., which is 
signed by Louis Patt, this respondent alleges that it purchased 
105 boxes of grapes from R. Patt Brokerage, Inc., which repre- 
sented itself as a seller and not a broker, and that it never re- 
ceived a copy of the broker’s memorandum of sale, Louis Patt 
appeared at the oral hearing but testified that he knew nothing 
of the purchase of the grapes from R. Patt Brokerage, Inc., since 
this was handled by Samuel M. Patt, who died on May 16, 1961. 


Robert Patt testified at the hearing that he originally confirmed 
400 boxes of grapes to Patt’s Wholesale Produce Co. and an in- 
voice was sent by complainant to the purchaser on September 2, 
1960; that on September 5 Patt’s Wholesale Produce Co. advised 
him it could not use all 400 boxes; and that he checked with 
Thurston who said the customer could take the number of boxes 
desired and he would bill all 400 boxes to R. Patt Brokerage, 
Inc. Robert Patt further testified that he cancelled the memoran- 
dum of sale and complainant issued a new invoice billing R. 
Patt Brokerage, Inc., for the 400 boxes. 

The report of investigation prepared by the Department in- 
cludes a copy of the informal complaint and a statement from 
complainant, both of which are signed by Bob Thurston. From 
these documents, it appears that the complainant was led to be- 
lieve by Robert Patt that he was buying the 400 boxes of grapes 
for Patt’s Wholesale Produce Co. but complainant was told to 
invoice R. Patt Brokerage, Inc., since he was the owner of both 
respondents. The report of investigation also includes the report 
of a personal interview of Samuel M. Patt and Robert Patt by an 
investigator of the Department on March 7, 1961. Samuel M. 
Patt told the investigator that he did not purchase any grapes 
from complainant and did not know complainant had any con- 
nection with the grapes received until the latter part of Febru- 
ary 1961, and that he purchased the 105 boxes of grapes from R. 
Patt Brokerage, Inc., from whom he received an invoice. This 
invoice dated September 9, 1960, was shown to the investigator. 

Samuel M. Patt further testified that he did not receive a 
memorandum of sale from R. Patt Brokerage, Inc., and he as- 
sumed the 105 boxes of grapes purchased belonged to that re- 
spondent. Robert Patt told the investigator that he purchased 
the grapes from complainant and was aware of his liability for 
the total purchase price. He also stated that he sold 105 boxes 
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to Patt’s Wholesale Produce Co. and the balance to other mer- 
chants in Philadelphia and that he received payment in full. 


In our opinion the testimony of Robert Patt is not consistent 
with his earlier statements to the investigator or with the evi- 
dence. It does not appear that an invoice for 400 boxes of 
grapes was sent by complainant to Patt’s Wholesale Produce 
Co. on September 2, 1960. Furthermore the prices on the in- 
voice sent by R. Patt Brokerage, Inc., to Patt’s Wholesale Pro- 
duce Co., are not the same as those invoiced by complainant. 
It is concluded that complainant agreed to sell the 400 boxes of 
grapes relying upon the representation of Robert Patt that Patt’s 
Wholesale Produce Co. had offered to buy them, whereas in fact 
this latter company had not offered to purchase the grapes. It is 
further concluded that by reason of such misrepresentation, R. 
Patt Brokerage, Inc., became liable for the purchase price of 
$1,150, and that its failure to pay this amount to complainant is 
in violation of section 2 of the act. Reparation in the amount of 
$1,150, should be awarded to complainant against R. Patt Brok- 
erage, Inc. The complaint against the other respondent should 
be dismissed in the absence of any proof as to liability on its 
part. 


ORDER 


Within 30 days from the date of this decision, R. Patt Brok- 
erage, Inc., shall pay to complainant, as reparation, $1,150, with 
interest thereon at the rate of 5 percent per annum from October 
1, 1960, until paid. 


The complaint is hereby dismissed as to Patt’s Wholesale Prod- 
uce Co. 


The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 





B. G. ANDERSON CO. v. DIAMOND WHOLESALE PRODUCE 923 
Cite as 21 A.D. 923 


(No. 7939) 


B. G. ANDERSON Co. v. DIAMOND WHOLESALE PRoDUCE. PACA 
Docket No. 8694. Decided August 10, 1962. 


Acceptance—Liability 


Respondent is ordered to pay to complainant the adjusted contract price 
agreed upon by the parties. 


Complainant and respondent, pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on September 28, 1961. The 
formal complaint was filed on December 4, 1961. Complainant re- 
quests an award of reparation in the sum of $1,092.96, which is 
alleged to be unpaid purchase price of a load of watermelons sold 
to respondent on or about July 6, 1961. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on January 25, 1962. A copy 
cf the formal complaint and a copy of the report of investigation 
were served upon respondent on January 22, 1962. Respondent 
filed an answer to the formal complaint, in which the allegations 
of the formal complaint were generally admitted, with the excep- 
tion of the amount due and owing complainant. In this connec- 
tion respondent alleged that he was due a credit on the purchase 
price for 25 melons which were damaged when he received them 
from complainant. Respondent in his answer did not state what 
this damage amounted to, however, or how it was computed. 


Although the amount involved herein exceeds $500, the parties 
waived oral hearing. The issues are therefore determined in ac- 
cordance with the shortened procedure provided in section 47.20 
of the rules of practice (7 CFR 47.20). Pursuant thereto com- 
plainant filed an opening statement, respondent filed an answer- 
ing statement, and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of B. G. Anderson, 
B. G, Anderson, Jr., and Ann A. Sherman, doing business as B. 
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G. Anderson Co., whose address is Post Office Box 1810, Eustis, 
Florida. 


2. Respondent is an individual, Anthony Joseph Betters, doing 
business as Diamond Wholesale Produce, whose address is 1030 
South Mill Street, New Castle, Pennsylvania. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


38. On July 6, 1961, in the course of interstate commerce, com- 
plainant sold to respondent one truckload of Charleston Grey 
watermelons, 1300 count, 24-pound average, totaling 31,680 
pounds, at the agreed price of $3.45 per hundredweight delivered 
New Castle, Pennsylvania. The melons had been loaded at Glen- 
ville, Georgia, on July 5, 1961, onto a truck provided by com- 
plainant, and had been diverted to respondent at 10 a.m. on the 
date of sale, July 6, 1961. 


4, Respondent accepted the load of melons described above, 
but has paid no part of the delivered purchase price to com- 
plainant. 


5. The formal complaint was filed on December 4, 1961, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The only issue presented for decision herein relates to the 
credit to be given respondent for the 25 damaged melons con- 
tained in the load. Respondent contends that the purchase price 
should be reduced from $1,092.96 to $1,068.06 in order to com- 
pensate respondent for the damaged melons. Complainant, in its 
statement in reply, indicated that it was willing to grant this ad- 
justment and to accept the sum of $1,068.06 as payment in full for 
the melons involved herein. In view of this agreement between 
the parties, it is concluded that the adjusted contract price of the 
melons is $1,068.06, and that this is the amount due and owing 
complainant from respondent on account of this transaction. Re- 
spondent’s failure to pay this sum to complainant is in violation 
of section 2 of the act, for which reparation of $1,068.06 should 
be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,068.06, with interest there- 
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on at the rate of 5 percent per annum from August 1, 1961, until 
paid. 

This order shall be published and copies hereof served upon 
the parties. 


—_—_— 


(No. 7940) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. 
CHARLES V. BATES. PACA Docket No. 8763. Decided August 


13, 1962. 


Prior Order Amended 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER AMENDING PRIOR ORDER 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on July 25, 1962, awarding reparation to the 
complainant in the amount of $6,355.77 with interest. 


Upon further consideration the order of July 25, 1962, is here- 
by amended by striking the third, fourth, and fifth paragraphs 
and inserting in lieu thereof the following: 


“Respondent was licensed under the act at the time of the 
transactions involved herein. The facts alleged in the formal 
complaint are hereby adopted as findings of fact of this order 
and constitute violations by respondent of section 2 of the act 
(7 U.S.C. 499b). Accordingly, within 30 days from the date of 
this order, respondent shall pay to complainant, as reparation, 
$6,442.52, the amount of damage to which complainant is en- 
titled as a result of the violations found herein, with interest 
thereon at the rate of 5 percent per annum from September 1, 
1961, until paid.” 


The reparation awarded in the order of July 25, 1962, as thus 
amended, shall be paid within 30 days from the date of this 


order. 
Copies hereof shall be served upon the parties. 
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(No. 7941) 


JOE COSENTINO Co. v. PROCACCI BROTHERS SALES CORPORATION. 
PACA Docket No. 8375. Decided August 16, 1962. 


Terms of Contract—Purchase After Inspection— 
Acceptance—Liability 


Complainant has established that this transaction was on the basis of in- 
spection and acceptance track Chicago. Respondent accepted the ship- 
ment and since respondent failed to prove a breach of the contract on 
the part of complainant, respondent is liable for the balance of the 
contract price. 


Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Schnader, 
Harrison, Segal & Lewis, of Philadelphia, Pennsylvania, for respond- 
ent. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In its formal complaint filed on February 23, 1961, complainant 
requests an award of reparation in the sum of $2,583.19, which 
is alleged to be the unpaid balance of the contract price due com- 
plainant in connection with the sale to respondent of a carload 
of tomatoes on November 16, 1960. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on March 13, 1961. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on March 10, 1961. Respondent filed 
an answer to the formal complaint on March 29, 1961, denying 
liability to complainant, and asserting a counterclaim in the sum 
of $3,300 for damages allegedly suffered as the result of com- 
plainant’s failure to furnish tomatoes meeting contract require- 
ments. 


An oral hearing was held in Philadelphia, Pennsylvania, on 
January 18, 1962. Each party was represented by counsel. The 
depositions of two witnesses were received in evidence on com- 
plainant’s behalf. Two witnesses appeared and testified on re- 
spondent’s behalf. Each party filed a brief. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Anthony J. Cos- 
entino and August J. Demma, doing business as Joe Cosentino 
Co., whose address is 88 South Water Market, Chicago, Illinois. 
At the time of the transaction involved herein, complainant was 
licensed under the act. 


2. Respondent, Procacci Brothers Sales Corporation, is a cor- 
poration whose address is 2642 South Fifth Street, Philadelphia, 
Pennsylvania. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On November 16, 1960, in the course of interstate com- 
merce, complainant sold to respondent one carload of California 
tomatoes, PFE 300953, consisting of 1,080 lugs, Earlipak type, 
naked lugs, Jackie brand, upon the basis of inspection and accept- 
ance, track Chicago, at the prices, in the quantities, and of the 
sizes set forth below, f.o.b. California: 


Number Price 

Lugs Size Per Lug Extension 
252 5x6 $5.00 $1,260.00 
421 6x6 5.00 2,105.00 
407 6x7 4.50 1,831.50 





$5,196.50 


4. The contract between the parties was negotiated by Riley- 
McFarland Company, Chicago, Illinois, a broker acting as agent 
for complainant, and Moe Friedland, Chicago, Illinois, a broker 
acting as agent for respondent, after inspection and acceptance 
by Friedland of the carload of tomatoes then on team track in 
Chicago. At the time of making his inspection of the shipment, 
Friedland was aware of the results of an inspection which had 
been made by the Chicago Inspection Agency on November 15, 
the date upon which car PFE 300953 arrived in Chicago from 
California, which report stated, in part, as follows: 


“Lading: Hoak load. Lugs stowed crosswise on bottom. 
Load in general good order. 


“Commodity: Jackie Brand—California tomatoes ... 
maturity 75% green, 23% breaks and turns, 2% firm 
ripe. Zero to 4% average 2% decay noted. 15% minor 
scars. 6% puffy. 12% scuffed and spotted shoulders. 7% 
rough and ribby. 8% mechanical scars. Colored fruit 
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tender. Mold developing in stems. Fairly good to some 
good quality. 

“Remarks: Protested . .. for decay and condition, high 
commodity temperature; top 62 bottom 61.” 


5. Riley-McFarland Company issued a Brokers Standard 
Memorandum of Sale on the date of sale, November 16, 1960, 
which contained the following terms, among others: 


“Positive Routing: Holding track Chicago for orders. 
“Shipment from: California. 

“Time of Shipment: 11-10.60. 

“Rolling Car: Now on track Chicago. 

“Sale made: ... F.0.B. S/P California. 


“Terms, How Payable: RMcFCo. invoicing collecting 
and remitting. 


“Special Agreement, if Any: Inspected & Accepted track 
Chicago for your acct by Moe Friedland. 


* * * 
“ee: Moe Friedland.” 


6. The original of this memorandum was mailed to respond- 
ent, with a copy being given to Friedland. In addition Riley-Mc- 
Farland, on November 16, invoiced respondent for the shipment 
and confirmed the sale by wire. Both the invoice and the wire 
stated that the tomatoes were “Inspected & Accepted track Chi- 
cago for your account by Moe Friedland.” Respondent received 
both the invoice and the telegram but made no complaint either 
to Riley-McFarland or to complainant concerning the contents of 


same. 


7. Moe Friedland, acting in accordance with instructions re- 
ceived from his principal, respondent in this case, ordered Riley- 
McFarland to hold car PFE 300953 on track in Chicago pending 
receipt of further instructions. Thereafter, on November 17, and 
pursuant to orders received from Friedland, Riley-McFarland 
diverted car PFE 30093 to Di Mare Brothers, commission mer- 
chants, in New York City. 


8. Car PFE 300953 arrived in New York City on Saturday, 
November 19, was unloaded at Pier 28 of the Railroad Produce 
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Terminal at approximately 9:30 p.m. on Sunday, November 20, 
and was federally inspected on Monday, November 21, at 1:40 
a.m. The results of that inspection, in relevant part, are as fol- 
lows: 


“Product Inspected: TOMATOES ... Applicant states 


1081 lugs. 
* * * 
“Quality: ... Grade defects range 20 to 45% averaging 
approximately 25% consisting of scars, puffy, mechani- 
cal damage. 


“Condition: Average approximately 35% mature green, 
40% turning, 15% ripe. Decay ranges 2 to 20% averag- 
ing approximately 9% Alternaria Rot, Gray Mold Rot, 
all stages. Range 8 to 15% averaging 11% damage by 
numerous slightly sunken discolored areas occurring 
over shoulders. 


“Grade: Fails to grade U.S. No. 1 account of grade de- 
fects. Now approximately 55% U.S. No. 1 Quality, 9% 
decay, 11% discolored areas.” 
DiMare advised respondent, in the early morning of November 
21, of the results of the Federal inspection. Respondent, in turn, 
relayed this information to both Friedland and Riley-McFarland 
on that same day. 

9. DiMare Brothers sold the shipment of tomatoes for the 
account of respondent on November 21, and rendered an account- 
ing to respondent dated November 23. The accounting, in ma- 
terial part, is as follows: 





No. Pieces Description Price Amount Total 
JACKIE 

252 Lugs tomatoes 5x6 @ $3.25 $ 819.00 
416 a 5x6 3.65 1,518.40 
412 = si 5x6 8.75 1,545.00 

1080 $3,882.40 
Brokerage 50.00 
Freight 1,100.14 
Inspection 5.00 
Auction Commission 77.65 
Dock Labor 24.30 
Government Inspection 12.00 

1,269.09 





Net Proceeds $2,613.31 
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10. Respondent has paid complainant $2,613.31 in connection 
with this transaction. 


11. The formal complaint was filed on February 23, 1961, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


The principal issue joined by the pleadings herein concerns 
the terms of the contract entered into by the parties on Novem- 
ber 16, 1960. Complainant alleges that the carload of tomatoes, 
PFE 300953, which is the basis of this proceeding, was sold to 
respondent through respondent’s agent, Moe Friedland, upon the 
basis of inspection and acceptance on track, Chicago, Illinois. 
Respondent, on the other hand, alleges that the transaction was 
a purchase by description, with respondent’s agent, Friedland, 
buying the tomatoes in reliance upon the representation by Riley- 
McFarland, complainant’s agent, that the carload would grade 
85% U.S. No. 1, and in further reliance upon the representations 
of complainant and Riley-McFarland that the shipment was made 
up of “beautiful tomatoes.” 


Both parties put forth affirmative, but conflicting, versions of 
the contract. Accordingly, the burden rests upon each to prove its 
respective version by a preponderance of the evidence, Israel Klein 
Co. V. S. Otis Sullivan & Co., 17 A.D. 500. 


Turning to the evidence offered herein by complainant, we 
first consider the deposition testimony of Burt King, a broker 
employed by Riley-McFarland. King, in his deposition, stated 
that car PFE 300953 was shipped from California on November 
10, 1960; that the California shipper, Jack Esformes, notified 
Riley-McFarland of this fact on November 11, and asked the 
broker to “show” the carload for sale upon its arrival in Chicago. 
King testified that the car subsequently arrived in Chicago on 
November 15 at approximately 7 a.m., was inspected by the 
Chicago Inspection Agency early that morning, and that the 
results were telephoned into Riley-McFarland’s office at 8:30 a.m. 
on November 15. Continuing, King testified that the carload was 
offered for sale to complainant on November 15; that the sale 
was made after an inspection on track by complainant partner, 
Joe Cosentino; that following the sale to complainant, a Brokers 
Standard Memorandum of Sale was prepared by King; and that 
the carload was then consigned to complainant on team track in 
Chicago. 
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Further testifying, King said that the tomatoes involved herein 
were offered for sale on November 16 by complainant, through 
Riley-McFarland; that respondent’s agent, Friendland, was in 
Riley-McFarland’s office on that date, November 16, and was 
given all information on car PFE 300953, including the car 
number, the manifest, and the inspection report made by the 
Chicago Inspection Agency; that Friedland then went out on 
the track to inspect the shipment, and later returned to negotiate 
the purchase of the car. King stated that he personally prepared 
the memorandum of sale set forth in Finding of Fact No. 5, 
as well as the invoice and the wire of confirmation which was 
sent to respondent, but denied that he or anyone connected with 
Riley-McFarland made any representations or warranties to 
Friedland at any time as to the grade of the tomatoes involved 
herein. King added that it was possible for Friedland, at the 
time of purchase, to fully inspect the tomatoes contained in car 
PFE 300953, pursuant to the inspection-and-acceptance terms ot 
the contract agreed upon between the parties. 


Complainant also offered the testimony of complainant partner, 
A. J. “Pete” Cosentino, in support of its position in this proceed- 
ing. Cosentino testified that his duties with the partnership in- 
cluded buying and selling, and that in this connection he made a 
full inspection of car PFE 300953 on November 15 before it was 
purchased by complainant. Cosentino corroborated the testimony 
of King regarding the fact that the carload was sold to respond- 
ent through Riley-McFarland upon the terms inspection and ac- 
ceptance, track Chicago, and denied that he made any represen- 
tation or warranty to King regarding the “U.S. Grade” of the 
load, or that he had authorized King to make any such represen- 
tation or warranty to any prospective purchaser. Cosentino 
further testified that he placed no restrictions on King with re- 
spect to any inspection which potential buyers might want to 
make of the carload. 


Moe Friedland, testifying at the oral hearing on behalf of re- 
spondent, stated that he purchased this carload of tomatoes from 
Earl Riley of the Riley-McFarland Company; that “Riley repre- 
sented it as an 85 percent car”; that he (Friedland) did not see 
the inspection certificate and was not told of the results of the 
inspection of this shipment made by the Chicago Inspection 
Agency on November 15, 1960; but that he, himself, did person- 
ally go down to the team track to examine the contents of the 
car. Friedland testified, however, that he inspected only one, or 
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possibly two, of the lugs contained in the car; that what he saw 
“looked fairly decent”; but that he did not make a full or ade- 
quate inspection of this shipment because he could not gain access 
to the car. Friedland stated that adequate inspection was impossi- 
ble because the tomato lugs were stacked solid at the door and 
were stacked so high that there was insufficient headroom to 
permit movement inside the car. 


In reply to a question regarding the participation of King in 
the negotiating of the contract of sale, this witness stated that 
most of the dealings were with Riley but that ‘King was in on 
the conversation.” Friedland also testified in regard to the nota- 
tion on the memorandum of sale regarding inspection that he 
knew nothing of such notation, since he did not receive a copy 
of the memorandum. 


Michael Procacci, respondent’s general manager, also testified 
at the oral hearing in its behalf. While this witness apparently 
had no part in the negotiation of the contract herein, his testi- 
mony is relevant in that he stated that Friedland had called him 
on the afternoon of November 16 and had said, in connection 
with the purchase of this shipment, “. . . that he saw a beautiful 
car of tomatoes. He described it as being a very good quality.” 
Procacci admitted receiving the memorandum of sale and the 
invoice executed by Riley-McFarland on November 16, and also 
admitted that he had no complaint concerning the notation “In- 
spected & Accepted track Chicago for your acct by Moe Fried- 
land.” Procacci denied, however, that it had ever received a copy 
of the inspection certificate evidencing the inspection made by 
the Chicago Inspection Agency on November 15. 


Both King and Friedland participated in the making of the 
contract involved herein, and each is therefore qualified, on the 
basis of first-hand knowledge to testify to the details of any 
agreement which was made. The statements of these two wit- 
nesses are conflicting on many points, however, so that we must 
rely upon other evidence offered by the parties to resolve the 
conflicts. 

As we said in the first part of these conclusions, the primary 
issue to be resolved is whether this was a purchase on the basis 
of inspection and acceptance on track in Chicago, as alleged by 
complainant, or whether this was a purchase by description, as 
contended by respondent. We have reviewed the evidence care- 
fully and are of the opinion that complainant has established, 
by a preponderance of the evidence, that this was a purchase of 
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the carload of tomatoes on the basis of inspection and acceptance 
track Chicago. We also conclude that respondent has failed to 
establish that this was a sale by description. In fact respondent’s 
witness, Friedland, while testifying that he purchased the toma- 
toes on the strength of the representation that they were war- 
ranted to be 85% U.S. No. 1, admitted that he did not know 
whether this was supposed to have been the grade of the toma- 
toes at shipping point or at Chicago. Additionally, while much 
of the discussion involving the tomatoes was in terms of U.S. 
grade, it appears that no U.S. inspection had been made of the 
tomatoes prior to their arrival in New York after diversion from 
Chicago on Friedland’s order. 


Respondent’s next defense appears to rest upon the ground 
that, even if the tomatoes were purchased on the basis of an 
acceptance after inspection by Friedland, such inspection was im- 
possible. Friedland, testifying at the oral hearing on this point, 
stated that the lugs were piled against the door and that there 
was very little headroom inside the car between the lugs and 


the top of the car. 


We think this defense has little merit, since the evidence shows 
that “Pete” Cosentino and an employee of the Chicago Inspection 
Agency had each made an inspection of the load on November 
15. If these two individuals were able to make an inspection of 
the carload, we cannot see why Friedland could not have done 
the same. And while Friedland testified that the lugs were 
stacked solid at the door, the inspection report made by the Chi- 
cago Inspection Agency shows that this was a “Hoak load,” 
which means that the doorways were clear. On reviewing all 
the evidence, therefore, we conclude that respondent has failed 
to prove that inspection of this load by its agent, Friedland, was 
prevented by the circumstances of the load. 


Respondent argues in its brief that the warranty of suitable 
shipping condition was applicable in this case and was breached 
by complainant, to respondent’s damage. We are of the opinion 
that the rule has no application in this proceeding, since this 
was not a sale by description but a purchase after inspection. 


Respondent, in its counterclaim, requests reparation as the 
result of damages allegedly suffered from breach of contract by 
complainant. Respondent, however, has failed to prove a breach 
on the part of complainant. Accordingly, the counterclaim should 


be dismissed. 
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Respondent accepted the tomatoes involved herein and has paid 
complainant $2,613.31 of the f.o.b. contract price of $5,196.50. 
This leaves a balance of $2,583.19 due and owing complainant 
from respondent. Respondent’s failure to pay this sum to com- 
plainant is in violation of section 2 of the act, for which repara- 
tion should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,583.19, with interest there- 
on at the rate of 5 percent per annum from December 1, 1960, 
until paid. 


The counterclaim is hereby dismissed. 


This order shall be published and copies hereof served upon 
the parties. 


(No. 7942) 


FRED R. BRIGHT CO., INCORPORATED v. THOMAS J. HOLT COM- 
PANY. PACA Docket No. 8610. Decided August 27, 1962. 


Dispute as to Price—Liability 


It is concluded that the prices contained in the invoice submitted to respond- 
ent by complainant represented the shipper-complainant’s f.o.b. prices 
on May 29, 1961, and that these prices were the prices which respond- 
ent had agreed to pay to complainant under the terms of the contract. 
Respondent is liable to complainant for the balance of the contract price. 


Complainant pro se. Mr. Ned Stein, of Philadelphia, Pennsylvania, for re- 
spondent. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on July 12, 1961. The formal 
complaint was filed on October 4, 1961. Complainant requests an 
award of reparation in the amount of $500, which is alleged to 
be the unpaid balance of the purchase price due complainant 
from respondent in connection with the sale on May 27, 1961, of 
a truckload of cantaloups. 
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A copy of the report of investigation prepared by the De- 
partment was served upon complainant on October 31, 1961. A 
copy of the formal complaint and a copy of the report of investi- 
gation were served upon respondent on October 28, 1961. Re- 
spondent filed its answer to the formal complaint on December 
18, 1961, denying that there was any balance due and owing to 
complainant on account of this transaction. 


Since the amount involved in this proceeding does not exceed 
$500, the issues are determined in accordance with the shortened 
procedure provided in section 47.20 of the rules of practice (7 
CFR 47.20). Pursuant thereto complainant filed an opening state- 
ment and respondent filed an answering statement. Complainant 
did not file a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Fred R. Bright Co., Incorporated, is a cor- 
poration whose address is Post Office Box 360, El Centro, Cali- 


fornia. 


2. Respondent is a partnership composed of Thomas J. Holt 
and Israel Sussman, doing business as Thomas J. Holt Company, 
whose address is Pennsylvania Produce Terminal, Building “A”, 
Oregon and Swanson Streets, Philadelphia, Pennsylvania. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On Saturday, May 27, 1961, in the course of interstate 
commerce, complainant sold and shipped to respondent, in a truck 
supplied by respondent, 300 W.G.A. crates of Bright brand can- 
taloups, Jumbo 36’s, and 100 W.G.A. crates of Bright brand 
cantaloups, Jumbo 45’s, with the understanding that the melons 
should be priced and invoiced on the basis of complainant- 
shipper’s f.o.b. market of Monday, May 29, 1961. 


4. The contract between the parties was negotiated by a 
broker, Edward J. Senini, of Yuma, Arizona, who issued a Con- 
firmation of Purchase on May 29, 1961, and a corrected Con- 
firmation of Purchase on May 30, 1961, setting forth the condi- 
tions of the sale. 

5. Pursuant to the agreement entered into between the par- 
ties, complainant invoiced respondent for the truckload of can- 
taloups at the f.o.b. prices prevailing at complainant-shipper’s 
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market on May 29. The relevant portion of the invoice is repro- 
duced below, as follows: 

190 J-45 Bright Brand Cants @ 6.50 $ 650.00 

3800 J-36 = a “  @ 1.50 2,250.00 


$2,900.00 
20 Blks Ice @ 1.50 30.00 


$2,930.00 


6. Respondent has paid complainant $2,430 in connection with 
this transaction. 


7. The formal complainant was filed on October 4, 1961, 
which was within 9 months after the cause of action herein ac- 
crued. 

CONCLUSIONS 


The only issue presented for our consideration in this pro- 
ceeding is whether complainant invoiced respondent for the 
melons involved herein on the basis of the shipper’s f.o.b. market 
prices of May 29, 1961. Complainant answers this question in 


the affirmative and offers, in support of its position, evidence of 
five other sales of Bright brand cantaloups to other buyers on 
May 29, 1961, at $7.50 and $6.50 per crate, respectively, for 
Jumbo 36’s and Jumbo 45’s, f.o.b. El Centro, California. In addi- 
tion complainant calls our attention to the Federal-State Market 
News Service Report for the Imperial Valley area, dated May 
31, 1961, at El Centro, California, which quotes f.o.b. shipping 
prices for that area for May 29, 1961, as follows: 


“.. Vine ripe jbo crts 36s 7.50, 27-45’s 6.50, 1 mark 
lower 36s... .” 


Respondent, answering the complaint, alleges that the prices 
appearing on the invoice submitted to it by complainant are ex- 
cessive and do not represent complainant’s f.o.b. market price for 
May 29, inasmuch as complainant sold other loads of cantaloups 
on that day at a lesser price than it now seeks to recover from 
respondent. As proof of its allegation respondent introduced in 
evidence copies of a telegram and of an invoice, which tend to 
show that on June 1, 1961, Al Kaiser & Bros. of Chicago sold 
and diverted to Charles P. Sweeney Co. of Boston a carload of 
Bright brand cantaloups, sizes 36 and 45, at prices, f.o.b. Cali- 
fornia, of $5.25 per crate for the 45s and $6.25 for the 36s. 


We do not think that the telegram and the invoice submitted 
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by respondent support its position, for they have to do with a 
sale made on June 1 and not on May 29. Furthermore, while 
respondent in its answering statement avers that this carload of 
melons belonged to complainant, the evidence is not conclusive 
of the fact that complainant sold them to Sweeney. If we assume 
that complainant did make the sale to Sweeney, then the docu- 
ments submitted by respondent indicate that the sale was accom- 
plished through Al Kaiser & Bros. There is no evidence, how- 
ever, to show the agreement, if any, between Kaiser and com- 
plainant, so that it may well be argued that Kaiser might have 
been authorized to set the price, and did set a lower price on 
this shipment, due to market conditions or some other reason. In 
any event, these inferences are speculative and as such are not 
probative of the issue at hand. 


Upon a review of the evidence herein, it is concluded that the 
prices contained in the invoice submitted to respondent by com- 
plainant represented the shipper-complainant’s f.o.b. prices on 
May 29, 1961, and that these prices were the prices which re- 
spondent had agreed to pay to complainant under the terms of 


the contract of May 27. 


The total invoice price of the melons involved herein is $2,930. 
Respondent has paid complainant $2,480 of this amount, leaving 
$500 due and owing under the contract. Respondent’s failure to 
pay this balance of $500 is in violation of section 2 of the act, 
for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $500, with interest thereon 
at the rate of 5 percent per annum from July 1, 1961, until paid. 


The facts shall be published. 


Copies of this order shall be served upon the parties. 
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(No. 7943) 


PERRINE TOMATO GROWERS v. SOUTHEASTERN TOMATO MARKET- 
ING CORPORATION AND/OR JOSEPH SHERBILL. PACA Docket No. 
8537. Decided August 27, 1962. 


Failure to Prove Breach of Contract—Acceptance— 
Liability 


Respondent Southeastern Tomato Marketing Corporation failed to prove a 
breach of the contract on the part of complainant, and this respondent 
is liable to complainant for the balance of the contract price. As re- 
spondent Joseph Sherbill acted solely as the agent of a disclosed prin- 
cipal, the complaint as to this respondent is dismissed. 


Complainant pro se. Respondent Southeastern Tomato Marketing Corpora- 
tion pro se. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on August 14, 1961, complainant asks 
for an award of reparation in the sum of $14,493.95, which is 
alleged to be the purchase prices due and owing complainant 
from respondents in connection with eight carloads of tomatoes 
sold by complainant to respondents during March 1961. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant and copies of the formal 
complaint and the report of investigation were served upon re- 
spondents. Respondent Southeastern Tomato Marketing Corpora- 
tion filed an answer to the formal complaint on September 21, 
1961, in which it denied that any amount was due complainant 
on account of these transactions. No answer was filed by respond- 
ent Joseph Sherbill. 


Since none of the parties requested an oral hearing, the issues 
are determined in accordance with the shortened procedure pro- 
vided in section 47.20 of the rules of practice (7 CFR 47.20). 
Pursuant thereto, complainant filed an opening statement, re- 
pondent Southeastern filed an answering statement, and com- 
plainant filed a statement in reply. 
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FINDINGS OF FACT 


1. Complainant, Perrine Tomato Growers, is an unincorpo- 
rated association whose address is Post Office Box 669, Perrine, 
Florida. 


2. Respondent Southeastern Tomato Marketing Corporation 
is a corporation whose address is 1761 Cleveland Road, Miamt 
Beach, Florida. Respondent Joseph Sherbill is an individual 
whose address is 1761 Cleveland Road, Miami Beach, Florida. 
At the time of the transactions involved herein, respondents were 
licensed under the act. 


3. During the period March 20 through March 31, 1961, in 
the course of interstate commerce, complainant sold to respond- 
ent Southeastern Tomato Marketing Corporation, by oral con- 
tract, eight carloads of tomatoes for a total contract purchase 
price of $14,493.95, f.o.b. Perrine, Florida. Joseph Sherbill acted 
as agent for Southeastern Tomato Marketing Corporation in the 
transactions. 


4. On or about the dates of purchase, complainant shipped 
from Perrine, Florida, eight carloads of tomatoes meeting con- 
tract specifications. Pursuant to Sherbill’s instructions, five car- 
loads consisting of a total of 5,440 40-pound fibreboard boxes 
were billed to Southeastern Tomato Marketing Corporation at 
Potomac Yards, Virginia, one carload of 931 wirebound crates 
was billed to Southeastern Tomato Marketing Corporation at 
Hamlet, North Carolina, and two carloads totaling 1,330 wire- 
bound crates were billed to Southeastern Tomato Marketing Cor- 
poration at Savannah, Georgia. 


5. Subsequently. Southeastern Tomato Marketing Corporation 
diverted the cars to other points, including Hartford, Connecti- 
cut, New York, New York, and Fairmont, West Virginia. Four 
of the shipments were abandoned to the carrier. 


6. Complainant mailed to Southeastern Tomato Marketing 
Corporation an invoice on each of the eight carloads, none of 
which has been paid. Complainant has received from the State 
of Florida the amount of $1,131.50 as partial payment under a 
bond issued to Southeastern Tomato Marketing Corporation, 
leaving a balance of $13,362.45 due and owing complainant from 
Southeastern Tomato Marketing Corporation. 


7. The formal complaint was filed on August 14, 1961, which 
was within 9 months after the causes of action herein arose. 
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CONCLUSIONS 


The failure of respondent Joseph Sherbill to file an answer 
constitutes an admission of the allegations of the complant as 
to this respondent. 7 CFR § 47.8(c). One of the facts thus ad- 
mitted is that Sherbill acted as the agent of respondent South- 
eastern in these transactions. The evidence submitted by both 
complainant and respondent Southeastern is to the same effect, 
that he acted solely in the capacity of agent for a disclosed prin- 
cipal. As such agent, Sherbill assumed no personal liability for 
any amount due complainant. Accordingly, the complaint as to 
respondent Joseph Sherbill should be dismissed. 


The evidence establishes that the eight carloads of tomatoes in 
question were initially shipped by complainant from Florida 
shipping point to respondent Southeastern at Savannah, Georgia, 
Hamlet, North Carolina, and Potomac Yards, Virginia. Accord- 
ing to respondent Southeastern’s answer, all eight cars moved 
from those points to New York, New York, evidently on diver- 
sion orders issued by respondent Southeastern. By diverting the 
shipments, respondent Southeastern accepted them and thereby 
became liable for the contract purchase prices thereof, subject 
to its right to claim damages resulting from any breach of the 
contract on the part of complainant. 


The only breach of contract relied upon by respondent South- 
eastern is that the tomatoes “decayed in transit.” Respondent 
seems to be claiming a breach of warranty of suitable shipping 
condition. 7 CFR § 46.41(i) and (j). No evidence has been fur- 
nished as to the condition of the tomatoes at the times of diver- 
sion or arrival at New York, New York, which leaves us in no 
position to determine whether the tomatoes deteriorated ab- 
normally in transit. We conclude that respondent Southeastern 
has failed to prove a breach of the warranty of suitable shipping 
condition. 


Respondent Southeastern alleged that three of the shipments 
were diverted to a firm in New York at the request of complain- 
ant and that complainant received returns on these shipments. 
Complainant denies these allegations and respondent Southeast- 
ern has submitted no proof in support thereof. For lack of proof, 
we conclude that there is no merit to these contentions. 


The failure of respondent Southeastern to pay complainant 
promptly the purchase prices of the eight carloads of tomatoes 
is in violation of section 2 of the act. Complainant has received 
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$1,131.50, as set forth in Finding of Fact No. 6, leaving a bal- 
ance due of $13,362.45. Reparation in the amount of $13,362.45 
should be awarded to complainant against respondent Southeast- 
ern, with interest. 


ORDER 


Within 30 days from the date of this order, respondent South- 
eastern Tomato Marketing Corporation shall pay to complainant, 
as reparation, $13,362.45, with interest thereon at the rate of 
5 percent per annum from May 1, 1961, until paid. 


The complaint against Joseph Sherbill is hereby dismissed. 


The facts shall be published, and copies hereof shall be served 
upon the parties. 


(No. 7944) 


VOLPE-SON & KEMELHAR, INC. v. M. R. DAVIS & BRos. PACA 
Docket No. 8634. Decided August 27, 1962. 


Breach of Contract—Damages 
Respondent’s failure to ship to complainant onions meeting the requirements 
of the contract was a violation of the act and complainant is awarded 
damages. 


Complainant pro se. Golbus & Golbus, of Chicago, Illinois, for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


In a formal complaint filed on November 24, 1961, complainant 
requests an award of reparation in the sum of $144, which is 
alleged to be the damages suffered by complainant in connection 
with respondent’s breach of contract in delivering to complain- 
ant a carload of onions, purchased on September 6, 1961, which 
failed to meet the delivered terms of the contract at destination, 
Cleveland, Ohio. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on December 16, 1961. A 
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copy of the formal complaint and a copy of the report of investi- 
gation were served upon respondent on December 15, 1961. A 
supplemental report of investigation, also prepared by the De- 
partment, was served upon each of the parties on June 7, 1962. 
Respondent filed an answer to the formal complaint on January 
4, 1962, in which it denied liability to complainant in connection 
with this transaction. 


Since the amount involved in this proceeding does not exceed 
$500, the issues are determined under the shortened procedure 
provided in section 47.20 of the rules of practice (7 CFR 47.20). 
Pursuant thereto, complainant filed an opening statement, re- 
spondent filed an answering statement, and complainant filed a 
statement in reply. 


FINDINGS OF FACT 


1. Complainant, Volpe-Son & Kemelhar, Inc., is a corporation 
whose address is Unit II, Northern Ohio Food Terminal, Cleve- 
land, Ohio. 


2. Respondent is a partnership composed of M. R. Davis, 
Sidney Davis, and Henry Davis, doing business as M. R. Davis 
& Bros., whose address is 1440 South Racine Avenue, Chicago, 
Illinois. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


3. On September 6, 1961, in the course of interstate com- 
merce, respondent sold to complainant 720 50-pound sacks of 
U.S. No. 1 Colorado Spanish onions, at an agreed price of $2.65 
per sack, for a total of $1,908, with both the grade and the con- 
tract price being quoted on a delivered basis at contract destina- 
tion, Cleveland, Ohio. 


4. Respondent, on September 7, 1961, acting pursuant to the 
foregoing contract, tendered to complainant the onions contained 
in car WFEX 66221, then on track in Cleveland. 


5. Subsequent to the tender by respondent, and as the result 
of an application by complainant, the onions in car WFEX 66221 
were federally inspected in Cleveland on September 7 at 12:45 
p.m., Eastern Daylight Time. The results of that inspection, in 
relevant part, are as follows: 


6“ 


“Products Inspected: Yellow Globe Onions in open mesh 
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sacks printed, ‘50-lbs. Net Golden West Unions Ciruli 
Bros. Pueblo, Colo.’ Applicant states 720 sacks. 


“cc 


“Condition: Generally firm and dry to fairly dry. From 
1 to 12%, average 6% decay; Gray Mold Rot mostly 
early, some advanced stages affecting necks. 


“Grade: Meets quality requirements, but fails to grade 
U.S. No. 1 3 inches minimum Mid-season only account 
condition.” 


6. Complainant dispatched a telegram to respondent at 2:10 
p.m., e.d.t., on November 7, describing in brief the results of the 
Federal inspection, and continuing as follows: 


sé 


“WE WANT ANOTHER CAR IN PLACE OF THIS 
CAUSE WE BOUGHT USONE IF NOT WILL BUY 
AND CHARGE THE DIFFERENCE COMPARED 
WHAT THIS CAR WAS. WE CALLED YOU AND 
YOU RANG OFF ON ME. ANSWER BY RETURN 
WESTERN UNION” 


7. Respondent did not ship another car to complainant as 
required in the above wire, but diverted car WFEX 66221 to 


another purchaser. 


8. The formal complaint was filed on November 24, 1961, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent admits the contract with complainant, as alleged 
in the formal complaint and as set forth herein in Finding of 
Fact No. 3. Respondent also admits that it breached such con- 
tract by failing to ship to complainant onions meeting contract 
requirements. The only issue in this proceeding, therefore, relates 
to the damages sustained by complainant, if any, as the result 
of respondent’s breach. 


The proper measure of damages for a failure to deliver is 
the difference between the contract price and the market value of 
the produce at the time and place of delivery. Pearce-Young- 
Angel Co. v. Turlock Frozen Foods, Inc., 18 A.D. 48. The con- 
tract price of the onions involved here is undisputed, being $2.65 
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per sack for 720 sacks, or a total of $1,908, delivered Cleveland, 
Ohio. As evidence of the market value of onions meeting contract 
requirements at Cleveland on September 7, 1961, complainant 
refers us to the price paid by it on that date for a carload of 
onions which it purchased from Murlas Brothers Company at 
$2.85 per sack, delivered Cleveland, Ohio. Respondent argues 
that this price is not indicative of the market value at Cleveland 
on September 7, 1961, of onions meeting contract requirements 
between the parties herein and should not be accepted as such 
for the following reasons: That the purchase by complainant of 
the onions in car PFE 3228 from Murlas Brothers was made 
prior to complainant’s discovery of the breach of contract by 
respondent, as revealed by the Federal inspection, and therefore 
is not a “replacement” purchase; and that the onions purchased 
by complainant from Murlas Brothers were not similar to those 
specified in the contract. Respondent, on this latter point, argues 
in its brief that complainant purchased from Murlas U.S. No. 1 
Jumbo Yellow onions grown in Oregon, whereas the contract be- 
tween the parties provided for a carload of U.S. No. 1 Colorado 
Sweet Spanish onions, 55-60% 314” and larger. Respondent 
points out that the United States Standards for onions (7 CFR 
51.2836) specify a 3” minimum on Jumbo onions, which is less 
than 55-60% 314” minimum size required of the onions under 
the contract. 


We are not impressed with the arguments of respondent in 
this case. As to whether car PFE 3228 was purchased for the 
purpose of replacing or replenishing complainant’s stock is of 
little consequence, since our inquiry is directed to evidence of 
the market value of onions meeting contract requirements at 
Cleveland on September 7. The price paid for the onions in car 
PFE 3228 at that time and place, therefore, is of signifscance 
here only as a means of establishing that fact. Furthermore, 
while respondent argues that there was a difference between 
the onions purchased by complainant from Murlas Brothers and 
those onions contemplated for shipment under the contract by 
respondent, we attach little weight to the argument, for the Fed- 
eral Market News Service Report published for Cleveland for 
September 7, 1961, quotes Colorado Yellow onions, U.S. No. 1, 
large size, 50-pound sacks, at $2.85-3.25 per sack. The lower 
price quoted in the reports for Colorado onions, $2.85, is the 
same as the price paid by complainant for the Oregon onions, 
and indicates to us that Colorado and Oregon yellow onions, 


eve 


~~ &£t © OF OD ee 


en wt at 


ind, 
ract 
ant 


ee — = 


WHITTENBURG & ALSTON v. GARRETT-HOLMES CO. 945 
Cite as 21 A.D. 945 


U.S. No. 1 grade, were on that date and on that market com- 
parable in price. Accordingly, we conclude that the market value 
of onions meeting the requirements of the contract between the 
parties was $2.85 per 50-pound sack, delivered Cleveland, Ohio, 
or $2,052 for the shipment of 720 sacks. Subtracting the deliv- 
ered contract price, $1,908, from this figure, $2,052, leaves $144, 
which is the damages suffered by complainant as the result of 
respondent’s breach of contract. 

Respondent’s failure to ship to complainant onions meeting 
the requirements of the contract between the parties was in vio- 
lation of section 2 of the act for which reparation should be 
awarded in the sum of $144, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $144, with interest thereon 
at the rate of 5 percent per annum, from October 1, 1961, until 
paid. 

The facts and circumstances shall be published and copies 
hereof shall be served upon the parties. 


(No. 7945) 


WHITTENBURG AND ALSTON v. GARRETT-HOLMES COMPANY, INC. 
PACA Docket No. 8244. Decided August 27, 1962. 


Rejection With Reasonable Cause—Dismissal 


It is concluded that the tomatoes were not in suitable shipping condition 
when shipped and that respondent’s rejection was with reasonable cause. 
The complaint is dismissed. 

Complainant pro se. Schwartz, Hoffman & Brockus, of Kansas City, Missouri, 
for respondent. Mr. Robert E. Lusk, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on April 22, 1960. The formal 
complaint was filed on October 3, 1960. Complainant alleges 
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therein that on or about January 14, 1960, complainant by oral 
contract sold to the respondent a truckload of Mexican canta- 
loups and tomatoes for a total price of $3,920, f.o.b. Laredo, 
Texas; that on January 15, 1960, complainant shipped the can- 
taloups and tomatoes to respondent in Kansas City, Kansas, in 
compliance with said contract; that respondent accepted said 
cantaloups prior to notifying complainant of refusal of said 
tomatoes and subsequently paid for the cantaloups; that imme- 
diately following the refusal of said tomatoes by respondent, 
complainant resold them for a net sum of $345.35; and that com- 
plainant sustained damages of $2,874.65, which is the difference 
between the contract price for the tomatoes and the amount 
realized by complainant upon the resale thereof. Complainant 
seeks to recover damages in the amount of $2,874.65. 


A copy of the report of investigation by the Department was 
served upon complainant on November 29, 1960. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on November 28, 1960. 


On December 15, 1960, respondent filed an answer including 
a counterclaim. In its answer, respondent admitted the purchase 
but alleged that it was agreed that if the tomatoes arrived in a 
poor condition comparable to a previous load, they would be 
refused. Respondent further alleged that the tomatoes were found 
to be of very poor quality and condition upon arrival, and ac- 
ceptance of any part of the load was then and there refused by 
respondent; that thereafter Cecil Nail, acting on behalf of com- 
plainant, requested respondent’s warehouse foreman to remove 
the cantaloups from the load and examine them, and if found 
to be in good condition, to accept them, and he (Nail) would 
thereafter take up further the question of acceptance or rejec- 
tion of the tomatoes with L. F. Garrett, Sr., of respondent; and 
that the cantaloups contained on said load were thereupon ac- 
cepted and paid for by respondent. 


In its counterclaim, respondent alleged that complainant, by 
breaching the contract for the tomatoes, deprived respondent of 
a profit of $1,500 and asked for reparation in that amount. Re- 
spondent’s answer was served upon complainant on December 
20, 1960. No reply to the counterclaim was filed. 


An oral hearing was held at Kansas City, Missouri, on June 9, 
1961. Cecil Nail represented complainant at the hearing and tes- 
tified in its behalf. Respondent was represented by counsel. L. F. 
Garrett, Sr., George C. Nielsen, and Frank Schultz testified in 


a hah ae a |e 


ral 
ta- 
do, 
an- 


1id 
rid 
1e- 
nt, 


ce 
nt 
nt 


as 
he 
re 


—— . “— 


WHITTENBURG & ALSTON v. GARRETT-HOLMES CO. 947 
Cite as 21 A.D. 945 


behalf of respondent. J. W. Douglas and A. D. Mitchell, fruit 
and vegetable inspectors, United States Department of Agricul- 
ture, were subpoenaed as witnesses by respondent and testified. 
Respondent filed proposed findings of fact and conclusions, to- 
gether with a brief. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Gene Whitten- 
burg and Wallace D. Alston, doing business as Whittenburg and 
Alston, whose address is P. O. Box 724, Laredo, Texas. At the 
time of the transaction involved herein, complainant was licensed 
under the act. 


2. Respondent, Garrett-Holmes Company, Inc., is a corpora- 
tion whose address is 200 South Fifth Street, Kansas City, Kan- 
sas. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On January 14, 1960, in the course of interstate commerce, 
complainant sold to respondent 50 crates of size 36 cantaloups 
at $14 per crate, f.o.b. Laredo, Texas, and 460 60-pound wire- 
bound crates of size 6x7 tomatoes at $7 per crate, f.o.b. Laredo, 
Texas. The cantaloups and tomatoes, which had been received by 
complainant from Mexico, were shipped by truck to respondent 
at Kansas City, Kansas. 


4. By the terms of the contract, the tomatoes were to be 85% 
U.S. No. 1 or better and were subject to inspection upon arrival 
by respondent. It was further agreed that respondent would not 
accept the tomatoes if, upon arrival, they were found in a com- 
parable condition or quality to a certain previous load of toma- 
toes sold by complainant to respondent less than 60 days prior to 
this transaction. In negotiating the sale of the tomatoes, com- 
plainant’s representative assured respondent’s representative that 
these tomatoes were from a different area of Mexico than the 
previous load and that these tomatoes would be absolutely all 


right on arrival. 

5. The tomatoes were federally inspected at Laredo, Texas, 
on the morning of January 15, 1960. The inspection certificate 
reads, in pertinent part, as follows: 

“Quality and condition: Stock generally mature green, 5% 


turning, firm, smooth to fairly smooth, well to fairly 
well formed; grade defects range from 10 to 30, aver- 
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aging 17% consisting chiefly of scars and light bruises; 
no decay. 


“Grade: AVERAGES APPROXIMATELY 85% U. S. 
NO. 1 QUALITY.” 


6. The tomatoes and cantaloups were shipped by complainant 
on January 15, 1960, and were tendered for delivery to respond- 
ent in Kansas City, Kansas, at approximately 7:30 a.m., Sunday, 
January 17, 1960. Respondent inspected the load and at 10:23 
a.m., January 17 sent complainant the following telegram: 


“Frozen Foods Load Tomatoes Arrived This Morning 
Quality Condition Not In Accordance With Our Re- 
quirements And As You Represented. We Unable To 
Use. Please Make Other Disposition.” 


7. Later on January 17, in a telephone conversation, com- 
plainant authorized respondent to unload the cantaloups. Re- 
spondent unloaded the melons at 11:30 a.m. and subsequently 
paid complainant the agreed contract price of $700. 


8. The tomatoes were federally inspected in the truck at 
respondent’s place of business on January 18, 1960, at 11:40 a.m. 
and were certified to be as follows: 


“Condition of equipment: Refrigerator unit in opera- 
tion. Doors open. 


“Products inspected: TOMATOES in cardboard lined 
wirebound crates stamped, “Distributed By Whitten- 
burg & Alston, Laredo, Texas, Produce of Mexico,” 
and to denote size. 6x7s noted. Manifested as 460 
crates. 


“Condition of load: Through crosswise and lengthwise 
load; 4 and 5 layers, 4 to 6 rows. 


“Condition of pack: Tight. 


“Temperature of product: Rear doorway: Top 44° F; 
Bottom 43° F. 


“Condition: In most samples from 2 to 6%, in some 
mone, average 3% Rhizopus Rot and Bacterial Soft 
Rot in advanced stages. From 6 to 30%, average ap- 
proximately 15% damage (including 10% serious 
damage) by slightly sunken, discolored areas, mostly 
occurring over shoulders. Average approximately 40% 
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mature green, 10% turning, 5% ripe and 40% soft, 
affecting all stages of maturity mostly mature green. 


“Remarks: Inspection and certificate restricted to con- 
dition only at applicant’s request.” 


9. Complainant resold the tomatoes for net proceeds of 
$345.35. Complainant requested payment from respondent for 
the difference between this mount and the contract price of the 
tomatos of $3,220, or $2,874.65. No part of this amount has been 
paid by respondent. 


10. The formal complain was filed on October 3, 1960, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


The truckload of cantaloups and tomatoes was sold by com- 
plainant and purchased by respondent in a long distance tele- 
phone conversation between Cecil Nail, complainant’s salesman, 
and L. F. Garrett, Sr., for respondent. Complainant’s first con- 
tention is that respondent unloaded the cantaloups prior to re- 
jecting the tomatoes and thereby accepted both the tomatoes 
and cantaloups. Respondent contends that the cantaloups were 
unloaded pursuant to the request of Mr. Nail after he had been 
advised of the rejection of the loads. 


Respondent’s warehouse superintendent, George C. Nielsen, 
testified that the cantaloups were not unloaded until after re- 
spondent was authorized to do so by Mr. Nail in the telephone 
conversation in which Mr. Nail was advised of the rejection of 
the tomatoes. The carrier advised the Department by letter dated 
October 29, 1960, that its records showed the cantaloups were 
unloaded from the truck by respondent at about 11:30 a.m., 
January 17, 1960, which was about one hour after the telephone 
conversation between Mr. Nail and respondent’s warehouse fore- 
man. The investigation report, of which this letter is a part, is in 
evidence in this proceeding (7 CFR 47.7). On the other hand, 
Mr. Nail testified that Nielsen, respondent’s warehouse superin- 
tendent, told him in a telephone conversation at about 10:30 a.m., 
January 17, 1960, that the cantaloups were already unloaded. On 
cross examination, Nail admitted he was concerned about the 
cantaloups since they would break down without ice on them 
and there are not many people other than Garrett who would 
buy 50 crates of cantaloups in the Kansas City area on January 
17. 
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The field hearing officer, who had an opportunity to observe 
the demeanor, under oath, of the witnesses, is of the opinion that 
the greater weight should be attached to the testimony of re- 
spondent’s warehouse foreman in resolving the direct conflict of 
testimony concerning the acceptance of the cantaloups and the 
unloading. Reynolds Reed v. Seychew, 17 A.D. 689. On the basis 
of all the evidence, it is concluded that respondent was author- 
ized to unload the cantaloups and accept them, despite the fact 
that the tomatoes were being rejected. 


It is complainant’s next contention that respondent had no 
right to reject the tomatoes because the contract was on an f.0o.b. 
basis and respondent’s only recourse was an adjustment of the 
price. This position is untenable. In a sale of produce on an f.o.b. 
basis the buyer has the right of rejection if the seller breaches 
the contract in some material respect unless the parties have 
agreed otherwise. Dixon & Tom-A-Toe Companies v. M & R 
Tomatoes, 17 A.D. 682 (1958). In the present proceeding, re- 
spondent’s right of rejection was specifically discussed during 
the negotiations between Garrett and Nail. Both testified that 
Garrett told Nail that he would reject the tomatoes if they were 
comparable to another load of tomatoes sold by complainant to 
respondent shortly prior to this time. Nail assured Garrett the 
tomatoes he was attempting to sell on January 14, 1960, were 
entirely different from those in the previous shipment and would 
be absolutely all right on arrival. 


The next question is whether respondent’s rejection of the 
tomatoes was with reasonable cause. The oral contract called 
for tomatoes which would grade 85% U.S. No. 1 or better and 
the Federal inspection certificate set forth in Finding of Fact 
No. 5 reveals that the tomatoes were inspected for complainant 
at Laredo, Texas, between 9 a.m. and 11 a.m. on January 15, 
1960, and were of that grade. 


Since the sale was on an f.o.b. basis, there was also an im- 
plied warranty that the tomatoes would be in “suitable shipping 
condition” at the time of shipment. Section 46.24(j) of the 
regulations then in effect (7 CFR 46.24(j)) defines “suitable 
shipping condition” as follows: 


“ ‘Suitable shipping condition,’ in relation to direct ship- 
ments, means that the commodity, at the time of billing, 
is in a condition which, if the shipment is handled under 
normal transportation service and conditions, will as- 
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sure delivery without abnormal deterioration at the con- 
tract destination agreed upon between the parties. .. .” 


The tomatoes reportedly left Laredo, Texas, on January 15, 
1960, and arrived at the contract destination of Kansas City, 
Kansas, on Sunday morning, January 17, 1960. Respondent’s 
warehouse foreman testified that the tomatoes were ripe and 
too soft to be repacked when he inspected them shortly after 
their arrival. Respondent obtained a Federal inspection of the 
tomatoes at 11:40 a.m., Monday, January 18, 1960. Although this 
inspection was restricted at respondent’s request to condition 
factors only, the inspector, Mr. J. W. Douglas, testified at the 
hearing that the tomatoes were not 85% U.S. No. 1 because the 
condition factors totaled approximately 58% and they would 
have graded approximately 42% (or 40% if rounded to the cus- 
tomary nearest 5%) No. 1 considering these condition factors 
only. Douglas testified further that tomatoes grading 85% U.S. 
No. 1 or better in Laredo, Texas, normally would not deteriorate 
to the extent found here in 72 hours. It is concluded that the 
tomatoes were abnormally deteriorated on arrival. 


Complaint’s instruction to the truck driver was to keep the 
temperature of the load enroute at 55°F. According to Nail this 
was the usual temperature at which tomatoes are shipped. Doug- 
las found the refrigerator unit in operation but the doors open 
and the temperature of the tomatoes in the rear doorway at 
44°F, on the top and 43°F. on the bottom. He testified that 43° 
to 44°F. is not a bad temperature to ship tomatoes but that 
55°F. would have been better. He stated that if the tomatoes 
were good healthy tomatoes, temperatures of 42°F. to 43°F. for 
48 hours would not hurt them while this temperature would be 
damaging to tomatoes which were not healthy. Mr. Mitchell, the 
other Federal inspector who viewed these tomatoes at the des- 
tination, testified that he would not expect any material harm 
to tomatoes held at a temperature of 44° to 43° for 48 hours or 
less. 

Respondent’s warehouse superintendent testified that he 
checked the temperature on the truck at arrival and, according 
to his recollection, the temperature was 52° to 54°. Respondent’s 
telegram to complainant dated January 18, at 12:39 p.m., stated 
that the temperature was 54 to 55°. The lower temperatures 
found by the Federal inspector may be explained by the fact that 
the Federal inspection occurred more than 24 hours after ar- 
rival, during which time the outside temperature had reportedy 
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dropped to freezing. One of complainant’s letters mentions ex- 
treme blizzard conditions at about this time. But even assuming 
that the temperatures of the tomatoes during the entire transit 
period were about the same as at the time of the Federal inspec- 
tion, it is doubtful that such temperatures were the cause of the 
defects found here, including 40% soft tomatoes, mostly in the 
mature green stage. It seems more logical to us that this soft 
condition was due to an inherent weakness or other factor at 
the time of shipment from Laredo. In addition to the testimony 
of the inspectors, official notice has been taken of various per- 
tinent Department publications, including Agricultural Hand- 
books No. 105 and No. 195. It is concluded that the tomatoes 
were not in suitable shipping condition when shipped from 
Laredo and that respondent’s rejection was with reasonable 
cause. 


It should also be mentioned that the tomatoes involved herein 
were comparable to the previous truckload of tomatoes sold by 
complainant to respondent although it was specifically under- 
stood that respondent would reject them if they were not in a 
better condition on arrival. The prior load of tomatoes which was 
sold on or about November 28, 1959, as 85% U.S. No. 1, f.o.b. 
Laredo, was approximately 40% of U.S. No. 1 at Kansas City, 
Kansas, and complainant granted respondent an allowance of 
49% of the contract price. The complaint should be dismissed. 


With respect to respondent’s counterclaim, L. F. Garrett, Sr., 
respondent’s president, testified that, if the tomatoes had been 
in accordance with the contract, they would have been packed 
into consumer tubes and sold at a profit of $1,352.40. He testified 
that 57 tubes of tomatoes would have been packed out of each 
60-pound crate; that the delivered cost under the contract, plus 
packing expenses, would have been $9.60 per crate; and that it 
could have sold the tubes at 22 cents each, or the equivalent of 
$12.54 per crate. 


The general measure of damages for failure to deliver produce 
under a contract of sale, where there is an available market for 
the produce in question, is the difference between the contract 
price and the market price at the time and place of delivery 
specified in the contract, or if no time was fixed, then at the time 
of the failure to deliver. Harold Rabin Co., Inc. v. Becker Fruit 
& Produce Co., 16 A.D. 1072; Murarka v. Bachrack Bros., 215 ¥. 
2d 247 (2nd Cir. 1954). The theory here is that, where there is 
an available market, the buyer may purchase produce to fulfill 
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his needs and his damages, if any, consist of the additional cost 
of such produce. Here, respondent has failed to show that toma- 
toes of comparable quality in 60-pound crates were not available 
for purchase in the vicinity of Kansas City at the time of the 
failure to deliver in accordance with the contract. Consequently, 
respondent has not established a basis for its claim to special 
damages. Nor has respondent shown that, if such tomatoes were 
available for purchase, the price was in excess of the contract 
price. Accordingly, the counterclaim should be dismissed. 


ORDER 


The complaint is dismissed. 
The counterclaim is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 7946) 


A. ZURITSKY & SON v. TULKOFF’S HORSERADISH PRODUCTS COM- 
PANY. PACA Docket No. 8492. Decided August 27, 1962. 


Petition for Reconsideration—Dismissal 


We have reconsidered our order of June 29, 1962, and find that the order 
is supported by the evidence and by the law applicable thereto. 


Decision by Thomas J. Flavin. Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under the Perishable Agricultural Commo- 
dities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued on June 29, 1962, awarded reparation to complainant 
against respondent, with interest. A copy of this order was 
served upon respondent on June 2, 1962. On July 10, 1962, re- 
spondent requested an extension of time within which to file a 
petition. The request was granted and by order dated July 11, 
1962, respondent was given additional time, to July 25, 1962, 
within which to file its petition for reconsideration, with the 
order of June 29, 1962, being stayed pending action upon the 
petition. 

Respondent filed its petition on July 24, 1962, contending that 
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our order of June 29, 1962, is in error in that we concluded 
therein that the evidence did not support respondent’s position, 
which is opposed by complainant, that the contract of December 
5, 1960, was rescinded by the parties, with a new agreement be- 
ing entered into on December 22 of that year. Respondent con- 
tends that the new agreement was arrived at in the course of a 
telephone conversation with complainant on December 22; that 
the conversation was recorded by respondent and the recording 
heard by J. A. Welch, an investigator for the Department; that 
respondent still has the recording of the conversation available; 
and that documentary proof of this conversation is contained on 
the shipping document or bill of lading dated December 22, 1960, 
in which there is written, in relevant part: 


“cs 


“Not like Samples. Roots are Rotten, dried up, Soft All 
Bags underweight 


“Per phone conversation with Zuritsky accepting only 
under provision we pay only for mdse we can use.” 


/s/ Sol Tulkoff 


The recording of the conversation of December 22, 1960, men- 
tioned in the petition, was not offered in evidence at the oral 
hearing. There was apparently no reason, however, why respond- 
ent could not have offered this evidence at that time had it so 
chosen. The parties, both of whom were represented by counsel, 
were aware that the purpose of the oral hearing was to afford 
an opportunity to introduce any evidence they might have in sup- 
port of their positions in this proceeding. Accordingly, we con- 
clude that any consideration of the recording as evidence at this 
stage of the proceeding is untimely. 


Finally we have the writing which appears on the bill of lad- 
ing, the relevant portion of which has been reproduced herein. 
This evidence was before us at the time we issued our order of 
June 29, 1962, and at that time we concluded that it, standing 
alone, did not constitute a preponderance of the evidence for the 
purpose of establishing that the contract of December 5, 1960, 
was rescinded and that a new agreement was made between the 
parties on December 22, 1960. In reviewing our order of June 
29, 1962, we do not find that conclusion to be in error. 


We have reconsidered our order of June 29, 1962, and find that 
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that order is supported by the evidence and by the law applicable 
thereto, and that respondent’s assignments of error with respect 
to the order are without merit. Accordingly, respondent’s petition 
is hereby dismissed without prior service upon complainant. 


The order of June 29, 1962, is hereby reinstated and the 
reparation awarded therein shall be paid within 30 days from 
the date hereof. 

This order shall be published. 


Copies hereof shall be served upon the parties. 


(No. 7947) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. STEWART PRODUCE 
CoMPANY. PACA Docket No. 8361. Decided August 29, 1962. 


Accord and Satisfaction—Setoff—Counterclaim 


It is concluded that there was no accord and satisfaction, as contended by 
complainant, in connection with the transaction set out in respondent’s 
counterclaim. Respondent is ordered to pay to complainant the difference 
between the $860 due complainant and the $738.87 due respondent from 
complainant. 

Golbus & Golbus, of Chicago, Illinois, for complainant. Respondent pro se. 
Mr. Hiram Childress, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed October 24, 1960, and a formal 
complaint was filed on February 23, 1961. Complainant seeks an 
award of reparation against the respondent of $860, which is 
alleged to be the amount due complainant in connection with a 
carload of potatoes shipped to respondent under a verbal con- 
tract of sale. 


A copy of the report of investigation made by the Department 
was served upon complainant on March 24, 1961. On March 25, 
1961, a copy of the report of investigation and a copy of the 
formal complaint were served upon respondent. 
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Respondent filed an answer and counterclaim on April 6, 1961, 
admitting the purchase of the potatoes from complainant, but 
alleging that respondent refused to pay because of a claimed set- 
off against complainant for an unpaid balance of the purchase 
price of a carload of potatoes sold to complainant and shipped 
by respondent from California on July 8, 1960. Respondent al- 
leges in effect that from the agreed sales price complainant 
wrongfully deducted the sum of $721.67. Respondent requested 
an oral hearing. 


A copy of respondent’s answer and counterclaim was served 
upon complainant on April 12, 1961. Complainant filed a motion 
to strike respondent’s answer and counterclaim, asserting the 
Secretary of Agriculture was without jurisdiction because the 
counterclaim was not filed within 9 months from the time the 
cause of action alleged therein accrued. The motion to strike 
was determined to be without merit, and was properly denied 
on November 16, 1961. 


On November 15, 1961, an oral hearing was held in Shreve- 
port, Louisiana, the present place of resident of the Secretary- 
Treasurer, General Manager and representative of record of re- 
spondent. The hearing was held at Shreveport with the consent 
of the parties. Complainant was not present or represented at 
the hearing. However, upon the written request of complainant’s 
counsel, there were received in evidence on behalf of complainant 
the deposition of Dan Rietman and complainant’s Exhibits 1 to 
16, inclusive. Vaughan A. Stewart appeared and testified orally 
for respondent. 


FINDINGS OF FACT 


1. Complainant, National Produce Distributors, Inc., is a 
corporation whose address is 1425 South Western Avenue, Chi- 
cago, Illinois, At the time of the transactions involved herein, 
complainant was licensed under the act. 


2. Respondent, Stewart Produce Company, is a corporation 
whose address is 123 John Page Drive, San Antonio, Texas. At 
the time of the transactions involved herein, respondent was 
licensed under the act. , 


3. On or about August 25, 1960, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a carload of U. S. No. 2, Size A, Russet potatoes, at an agreed 
price of $860, f.o.b. Othello, Washington. 
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4 On or about August 24, 1960, complainant shipped from 
Othello, Washington, consigned to itself at Chicago, Illinois, car 
URTX, 37242 containing 430 hundred pound bags of U.S. No. 2, 
Royal Russet potatoes. On August 25, 1960, pursuant to respond- 
ent’s request, complainant diverted the shipment to respondent 
at Akron, Ohio. 


5. Respondent accepted the potatoes in car URTX 37242 upon 
arrival at destination, but has failed to pay complainant the 
purchase price thereof. 


6. On or about July 8, 1960, respondent sold to complainant 
a carload of U. S. No. 1, Size A, white potatoes, at $3.40 per 
hundred pound bag, for a total invoice price of $1,462, f.o.b. 
Californa shipping point. Respondent shipped from California 
to complainant at Kansas City, Missouri, on July 8, 1960, 430 
hundred pound bags of potatoes in car PFE 5083. 


7. Complainant accepted the potatoes in car PFE 5083 and 
diverted them to its customer at Duluth, Minnesota. The custo- 
mer rejected the potatoes upon arrival at Duluth because they 
did not grade U. S. No. 1 at that point and complainant diverted 
them to Chicago, Illinois, where they were sold by complainant 
to Joe Belson. 


8. On on about July 30, 1960, complainant sent respondent an 
accounting on car PFE 5083 showing total sales receipts amount- 
ing to $1,505, less deductions for freight, $752.67, ice at Duluth, 
$9.37, ice at Kansas City $7.83, and an inspection fee of $12, or 
a total deduction of $781.87. The difference of $723.13 was shown 
as “Net Proceeds.” On or about August 15, 1960, complainant 
remitted $723.13 “Per previous accounting” on car PFE 5083. 
The detachable portion of the check contained the printed nota- 
tion “Attached check is in full payment of items listed above. If 
unsatisfactory return this check.” 

9. The formal complaint was filed on February 23, 1961, 
which was within 9 months after accrual of complainant’s cause 
of action. Respondent’s counterclaim was filed on April 6, 1961, 
which was within 9 months after accrual of the cause of action 
stated therein. 


CONCLUSIONS 


Respondent admits owing complainant $860 for the potatoes 
shipped in car URTX 37242. Respondent has refused to pay for 
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this shipment, however, contending by way of counterclaim that 
complainant owes it $738.87 as the balance of the purchase price 
due on car PFE 5083, a shipment of potatoes sold to complainant 
by respondent. The entire controvery here concerns this latter 
shipment. 


Of the several reasons advanced by complainant as to why re- 
spondent’s counterclaim on car PFE 5083 should not be allowed, 
the only one relied upon in complainant’s brief, and the only one 
that merits discussion here, is that there was an accord and satis- 
faction with respect to the amount due on this shipment. 


Complainant bought the potatoes shipped in car PFE 5083 
from respondent on or about July 8, 1960. The agreed purchase 
price was $1,462, f.o.b. California shipping point, and the destin- 
ation specified in the contract was Kansas City. Complainant 
diverted the car from Kansas City to a dealer in Duluth, Minne- 
sota, on a sale on approval basis. The dealer refused to take de- 
livery because of the condition of the potatoes and complainant 
notified respondent to that effect. Respondent instructed com- 
plainant to get a Federal inspection. Complainant diverted the 
car to Chicago, where the potatoes were federally inspected on 
July 21, 1960, which was 13 days after shipment. This inspection 
showed 6% damage “by slightly sunken, discolored areas most 
of which are sticky” and “2% Slimp Soft Rot, mostly in early, 
some in advanced stages.” Complainant sold the potatoes in Chi- 
cago and, on July 30, 1960, mailed respondent an accounting 
showing net proceeds realized at $723.13. Under date of August 
15, 1960, complainant sent respondent a check covering several 
transactions, one of the items being “PFE 5083 PER PREVI- 
OUS ACCOUNTING 723.13.” At the bottom of the detachable 
portion of the check there appeared the following printed nota- 
tion: “Attached check is in full payment of items listed above. 
If unsatisfactory return this check.” Respondent deposited the 
check and it was paid in due course. It is not shown that any 
communication accompanied the accounting or the check or that 
there was any discussion between the parties, written or other- 
wise, concerning any specific claim by complainant that it was 
entitled to an adjustment of the purchase prices of $1,462. 


Complainant has not alleged or offered evidence tending to 
prove that there was any breach of the contract on the part of 
respondent which would entitle it to pay less than the full con- 
tract price for the potatoes shipped in car PFE 5083. To the con- 
trary, it appears that this contract was for U.S. No. 1 potatoes, 
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f.o.b. Delano, California, and that the potatoes were inspected 
and certified as U. S. No. 1 at Delano on July 8, 1960, the date 
of shipment. When the potatoes reached Duluth, complainant’s 
customer rejected them because they then failed to grade U. S. 
No. 1. There was no inspection at Duluth but even if the potatoes 
were out of grade at that point, it proves nothing since respond- 
ent did not warrant that they would grade U. S. No. 1 at Duluth 
or any place other than shipping point. While complainant of- 
fered in evidence the certificate covering the inspection made at 
Chicago, it is not suggested that this provides a basis for saying 
the potatoes were not in suitable shipping condition. From the 
evidence before us, we conclude that there was no dispute, bona 
fide or otherwise, as to complainant’s liability for the full con- 
tract price. Moreover, to establish an accord and satisfaction, 
payment should be offered in full satisfaction of the demand, 
and be accompanied by acts and declarations amounting to ex- 
press notice that the payment is conditional, and, if accepted, 
must be received in satisfaction of the claim. Dimmick v. Bann- 
ing, Cooper & Co., 256 Pa. 295, 100 Atl. 871. The printed nota- 
tion, which presumably appears on all of complainant’s check 
forms, plus the typed notation referring to a previously sub- 
mitted accounting showing the amount of net proceeds realized, 
did not, in our opinion, qualify as such “express notice.” See 
also: Lovekin v. Fairbanks, Morse & Co., 282 Pa. 100, 127 Atl. 
450; Sanders v. Standard Wheel Co., 151 Ky. 257, 151 S.W. 674. 
We conclude that there was no accord and satisfaction. 


Respondent’s failure to pay complainant promptly the differ- 
ence between the $860 due complainant on car URTX 37242 and 
the balance of $738.87 due to respondent from complainant on 
car PFE 5083, or $121.13, is in violation of section 2 of the act. 
Reparation in the amount of $121.13, with interest, should be 
awarded to complainant, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $121.13, with inter- 
est thereon at the rate of 5 percent per annum from October 1, 
1960, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 











960 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 21 A.D. 960 


(No. 7948) 


STEWART PACKING Co., INC. v. RAYMOND HELLER Co. PACA 
Docket No. 8401. Decided August 29, 1962. 


Acceptance—Breach of Contract—Damages 


Respondent accepted the shipments and is liable for the contract price less 
damages sustained as a result of a breach of warranty as to suitable 
shipping condition on the part of complainant. 

Mr. A. R. Surles, Jr., of Lakeland, Florida, for complainant. Bernstein, 
Weiss, Hammer & Porter, of New York, New York, for respondent. Mr. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on March 20, 1961, and the 
formal complaint was filed on April 10, 1961. Complainant al- 
leges that during February 1961 it sold 11 carloads of tangerines 
to respondent for a total agreed price of $29,682.65, f.o.b. 
shipping point; that the 11 cars were shipped from loading 
points in the State of Florida to respondent at Potomac Yards, 
Virginia; and that respondent, after accepting the shipments 
at Potomac Yards, diverted the cars to other points and sold 
the same for his own account. Complainant seeks reparation of 
$29,682.65. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on May 1, 
1961. On the same day, a copy of the report of investigation was 
served upon complainant’s attorney. On May 12 and 13, 1961, re- 
spectively, copies of a supplemental report of investigation were 
served upon the attorneys for respondent and complainant. 


Respondent filed an answer on May 10, 1961, denying generally 
the material allegations of the complaint. As a complete defense, 
respondent avers that the 11 carloads of tangerines were not in 
suitable shipping condition. The answer contains a counterclaim 
for $1,516.83 which is the difference between the damages of 
$11,000 allegedly sustained by reason of complainant’s breach of 
contract and the net proceeds of $9,483.17 realized by respondent 
on resale of the 11 shipments. Respondent requested an oral 
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hearing. On May 22, 1961, complainant filed a reply to the coun- 
terclaim. 


An oral hearing was held at New York, New York, on Decem- 
ber 14, 1961, at which both parties were represented by counsel. 
Complainant offered the oral testimony of three witnesses, one of 
whom was respondent. The depositions of two additional com- 
plainant witnesses, J. C. Strickland and J. O. Hart, were re- 
ceived in evidence, except for the cross-interrogatories pro- 
pounded to J. C. Strickland, which were not offered by either 
side. Five witnesses appeared and testified for rsepondent. The 
exhibits attached to the complaint and answer were received in 
evidence. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Stewart Packing Co., Inc., is a corporation 
whose address is Post Office Box 187, Auburndale, Florida. At 
the time of the transaction involved herein, complainant was 
licensed under the act. 


2. Respondent is an individual, Raymond J. Heller, doing 
business as Raymond Heller Co., whose address is 204 Franklin 
Street, New York, New York. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On February 16, 1961, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent three 
carloads of U. S. No. 1 grade Florida tangerines then located at 
Potomac Yards, Virginia, or enroute from there to New York, 
New York; one carload of U. 8S. No. 1 grade Florida tangerines 
then rolling to Potomac Yards, Virginia; and all of the U. S. No. 
1 grade Florida tangerines to be packed by complainant during 
the remainder of the 1960-1961 tangerine season. The fruit was 
to be in 4/5 bushel wirebound boxes and the agreed prices were 
$1.60 per box for size 246; $2.25 per box for size 210; $2.50 per 
box for size 180; and $2.75 per box for any larger sizes, all f.o.b. 
complainant’s packing house, Auburndale, Florida. The contract 
between the parties, which was negotiated over long distance 
telephone by complainant’s president, Lawrence M. Giddens, with 
respondent, Raymond Heller, and John J. Strock, president of S. 
Strock & Co., Inc., called for diversion of all shipments from 
Potomac Yards, Virginia, to respondent at New York, New York, 
or Boston, Massachusetts. The agreement also called for ship- 
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ment of old bloom tangerines, except for approximately two cars 
which were to contain middle bloom tangerines. 


4. During the month of February 1961, complainant packed 
the balance of its 1960-1961 crop of old and middle bloom U. S. 
No. 1 grade tangerines into 4/5 bushel wirebound boxes and 
loaded same into 14 cars, 11 of which were shipped by com- 
plainant, in boxes labelled Gold Standard, from Auburndale, 
Florida, to Potomac Yards, Virginia, for diversion to respondent 
at either New York, New York, or Boston, Massachusetts. All of 
the 11 shipments contained old bloom tangerines, except car PFE 
100131, and 1,244 boxes in car WFEX 8012, as well as 1,020 
boxes in car WFEX 816, which contained middle bloom tanger- 
ines. 


5. The tangerines in all 14 cars were Federally inspected at 
shipping point and were certified as grading U. S. No. 1, no de- 
cay. The complete transit time from shipping point to final des- 
tination of the 11 carloads of tangerines shipped by complainant 
to Potomac Yards, Virginia, for diversion is set forth in the 
following table: 
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6. Direct normal running time from the Auburndale area of 
Florida to New York City is third or fourth morning delivery, 
and to Boston, Massachusetts, fourth and fifth morning delivery. 


7. Complainant invoiced respondent for the 11 carloads of 
tangerines in a total amount of $29,682.65, computed as follows: 


Quantity FOB 
Car No. Boxes Size Unit Price Amount Total 
7908 406 180 $2.50 $1,015.00 
845 210 2.25 776.25 
265 246 1.60 424.00 $2,215.25 
100131 18 150 2.75 49.50 
194 180 2.50 485.00 
374 210 2.25 841.50 
450 246 1.60 720.00 2,096.00 ; 
7998 10 150 2.75 27.50 
824 180 2.50 810.00 
235 210 2.25 528.75 
475 246 1.60 760.00 2,126.25 
1403 38 150 2.75 104.50 
481 180 2.50 1,202.50 
433 210 2.25 974,25 
614 246 1.60 982.40 8,263.65 
8033 32 150 2.75 88.00 
543 180 2.50 1,357.50 
453 210 2.25 1,019.25 
412 246 1.60 659.20 3,123.95 
8012 18 150 2.75 49.50 
435 180 2.50 1,087.50 
548 210 2.25 1,233.00 
439 246 1.60 702.40 3,072.40 
1391 5 120 2.75 13.75 
74 150 2.75 203.50 
534 180 2.50 1,335.00 
415 210 2.25 933.75 
412 246 1.60 659.20 8,145.20 
58109 5 120 2.75 13.75 
46 150 2.75 126.50 
366 180 2.50 915.00 
815 210 2.25 708.75 
258 246 1.60 412.80 2,176.80 
52726 45 150 2.75 123.75 
343 180 2.50 857.50 
313 210 2.25 704.25 


266 246 1.60 425.60 2,111.10 
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Quantity FOB 
Car No. Boxes Size Unit Price Amount Total 

816 9 120 $2.75 $ 24.75 
66 150 2.75 181.50 
571 180 2.50 1,427.50 
454 210 2.25 1,021.50 

340 246 1.60 544.00 3,199.25 
1484 5 120 2.75 24.75 
63 150 2.75 173.25 
524 180 2.50 1,310.00 
460 210 2.25 1,035.00 

388 246 1.60 620.80 3,152.80 


$29,682.65 


8. On February 22, 1961, the parties mutually agreed to par- 
tial cancellation of their contract covering the last three cars 
of the 14 carloads of U. S. No. 1 tangerines packed by com- 
plainant. By letter and wire, respectively, both dated February 
23, 1961, this partial cancellation was confirmed by complainant 
and respondent. 


9. Federal inspections were made of 7 of the carloads at 
Jersey City, New Jersey. PFE 100131 was inspected at New 
York, New York, by the McCabe Inspection Service, Inc. Federal 
inspections were made of 540 crates unloaded from WFEX 7908, 
265 crates from WFE 7998, and 940 crates from WFE 8033. As 
to the fruit from WFEX 7908 and WFEX 7998, the inspector 
certified that it was impossible to determine grade on account 
of condition. In the remaining 8 certificates, the tangerines were 
certified as failing to grade U. S. No. 1 only on account of condi- 
tion. The date and place of inspection, and the condition of the 
tangerines in each of the 11 certificates is as follows: 


WFEX 7908 Boston February 20, 1961 - 1:55 PM 





“Generally firm. Range from 30 to 80% average ap- 
proximately 55% damage by skin breakdown, including 
20% serious damage. Decay generally ranges from 2 to 
8%, in few samples none, average 4% Blue Mold Rot in 
early to well developed stages.” 


PFE 100131 New York City February 19, 1961 - 3:35 PM 


“Buttons attached & browning to 15% green. Firm to 
12% puffy. 4-22% av. 12% with discolored rind break- 
down 1/3 heavy. 0-4% av. less 1% blue mold decay.” 
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WFE 7998 Boston February 23, 1961 - 9:10 AM 





“Mostly firm. Range from 55 to 70% average approx- 
imately 60% damage by skin breakdown including ap- 
proximately 30% serious damage. Range from 4 to 10% 
average 7% decay, mostly Blue Mold Rot, some Stem 
Rot in various stages.” 


FGEX 1403 New York City February 21, 1961 - 12:50 PM 


“Generally firm. Damage by skin breakdown ranges 
from 12 to 65%, average approximately 30%, includ- 
ing 9% serious damage and 6% very serious damage. 
Average 2% decay.” 


WFEX 8033 New York City February 23, 1961 - 12:45 PM 


“Generally firm. Range 15 to 40%, average approx- 
imately 25% damage including 12% serious damage and 
5% very serious damage by skin breakdown. Less than 
1% decay.” 


WFEX 8012 Jersey City February 24, 1961 - 9:00 AM 


“General firm. From 25 to 50%, average approximately 
35% damage by skin breakdown, including 10% serious 
damage and 2% very serious damage. Decay in most 
crates ranges 2 to 8%, in some crates none, average 3% 
Blue Mold Rot, generally in early stages.” 


FGEX 1391 Jersey City February 24, 1961 - 9:45 AM 


Generally firm. 25 to 55%, average approximately 35% 
damage by skin breakdown, including 10% serious dam- 
age and 3% very serious damage. 2 to 10%, average 
4% decay. Blue Mold Rot in all stages.” 


FGEX 58109 Jersey City March 1, 1961 - 8:30 AM 


“Mostly firm. From 12 to 40% average approximately 
25% damage by skin breakdown including 8% serious 
damage and 3% very serious damage. Decay ranges 
from 10 to 15% average 18% Blue Mold Rot, in all 
stages, mostly advanced.” 


ART 52726 Jersey City February 24, 1961 - 10:10 AM 


“Generally firm. From 15 to 55% average approximately 
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25% damage by skin breakdown, including 7% serious 
damage and 1% very serious damage. Decay ranges 2 
to 12% average 9% Blue Mold Rot generally in early 
stage.” 


WFEX 816 Jersey City March 2, 1961 - 9:30 AM 





“Mostly firm. From 10 to 40% average approximately 
25% damage by skin breakdown including 5% serious 
damage and 4% very serious damage. Decay ranges 
from 8 to 50% average approximately 20% Blue Mold 
Rot in all stages mostly advanced. 


March 2, 1961 - 10:40 AM 


FGEX 1484 Jersey City 


“Mostly firm. From 25 to 40% average approximately 
30% damage by skin breakdown including 8% serious 
damage and 4% very serious damage. Decay ranges 
from 2 to 12% average 8% Blue Mold Rot in all stages 


967 


mostly advanced. 


10. Cars WFE 7908, WFE 7998 and ART 52726 were sold 
at Boston by S. Strock & Co., Inc., and the other 7 cars were 
sold by respondent through public auction at New York. On 
March 6, 1961, respondent abandoned WFE 816 to the carrier. 
The sales are as follows: 


Gross 
Car Date Sold Proceeds Net Proceeds 
WFEX 7908 Feb. 20-24 $2,628.50 $1,898.10 
PFE 100131 Feb. 20 2,954.65 2,244.03 
WFEX 7998 Feb. 23-24 1,827.00 1,111.31 
FGEX 1403 Feb. 21 2,965.75 1,999.14 
WFEX 8033 Feb. 23 1,914.75 985.02 
WFEX 8012 Feb. 27, 28, March 1 1,806.00 848.30 
FGEX 1391 March 1 1,080.00 173.82 
FGEX 58109 March 2 794.20 110.89 
ART 52726 March 1-2 742.85 44,12 
FGEX 1484 March 7 1,049.00 58.44 


11. Respondent has not paid to complainant the total pur- 
chase price of the 11 carloads of tangerines, or any part thereof. 


12. The formal complaint was filed on April 10, 1961, which 
was within 9 months after the cause of action accrued. The 
counterclaim was filed on May 10, 1961, which was within 9 
months after the alleged cause of action accrued. 
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CONCLUSIONS 


At the opening of the hearing, the presiding officer denied 
respondent’s motion to suppress and quash the depositions of J. 
C. Strickland and J. O. Hart taken by complainant on written 
interrogatories. In support of the motion, respondent argued that 
the depositions were taken in the offices of complainant’s attor- 
ney, and in his presence as well as that of complainant’s presi. 
dent, in violation of the rules of practice under the act. It is 
respondent’s position that the presence of these gentlemen must 
naturally inhibit or intimidate the witness and raise serious 
questions as to the quality of his testimony. Respondent also 
contends that because the two witnesses discussed the questions 
to be propounded to them with complainant’s attorney and presi- 
dent, prior to their testifying, a serious question is raised as to 
the validity of the depositions. 


The deposition procedure contained in section 47.16 of the 
rules of practice does not in any way prohibit the examination 
from being conducted in the office of an attorney representing 
one of the parties or prohibit a discussion of the questions prior 
to such examination between the witness and the applicant for 
the deposition or his attorney. Nor do we find any provision in 
the rules which debars the presence of an officer or an attorney 
for one of the parties while the deposition testimony of a witness 
is being taken. It appears that all questions were propounded in 
proper manner by the notary authorized to take the deposition 
testimony, without hindrance or interference in any way by 
either complainant’s attorney or president. In the absence of any 
evidence to show improper conduct on the part of complainant’s 
attorney and president in the course of the examination, we be- 
lieve the ruling of the presiding officer was correct. 


The parties are in agreement that the 11 carloads of tanger- 
ines in controvery were purchased and sold on an f.o.b. shipping 
point basis, with the fruit to be of U. S. No. 1 grade at shipping 
point. In addition, however, respondent testified that the con- 
tract between the parties called for complainant to ship late 
bloom tangerines in three or four of the cars. This testimony 
was corroborated by that of John Strock, and the record shows 
that the boxes of tangerines in car PFE 100131, as well as 1,244 
of the boxes in WFEX 8012 and 1,020 of the boxes in WFEX 
816, were all stamped “Late Bloom.” Complainant’s president, 
Lawrence M. Giddens, testified he told respondent that except 
for about 114 or 2 cars of middle bloom tangerines, the remain- 
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ing cars would contain old bloom tangerines. According to Gid- 
dens, the boxes marked “Late Bloom, actually contain middle 
bloom tangerines, but were so marked at respondent’s request 
because of the considerable price differential favoring a late 
bloom tangerine over an old or middle bloom tangerine. In ex- 
planation of the various blooms, as used and described in the 
trade, Giddens, testified that the bloom in late February and 
March is referred to as “old bloom,” while the bloom of April 
is known as “middle bloom,” and that of June is called “late 
bloom.” Respondent testified that to him “old bloom” was known 
as “regular bloom.” 


It is significant that this claimed breach of contract, viz., com- 
plainant’s failure to ship three or four cars of late bloom tan- 
gerines, was raised for the first time at the hearing on December 
14, 1961. Respondent made no mention whatever of this claimed 
breach on March 22, 1961, when he was interviewed by a Depart- 
ment investigator and the matter would have been fresh in his 
mind. At that time, respondent took the position that the tan- 
gerines were not in suitable shipping condition and he so noti- 
fied complainant by wire and telephone. Nor did respondent men- 
tion the claimed breach in his lengthy wire of complaint to com- 
plainant on February 23, 1961. Respondent’s formal answer filed 
on May 10, 1961, was likewise silent on the claimed breach. The 
counterclaim contained in the answer prays only for damages 
allegedly sustained by reason of complainant’s failure to ship 
tangerines which were in suitable shipping condition. Complain- 
ant’s failure to ship three or four cars of late bloom tangerines 
would have been a material breach of contract, and one, cer- 
tainly, which respondent could be expected to assert in a very 
strong manner at the earliest possible date. As stated, however, 
this defense was first raised at the hearing, or some 10 months 
after the claimed breach. In the circumstances, and while it ap- 
pears that there was some discussion by the parties with respect 
to marking some of the boxes in a few of the shipments with 
a late bloom stamp, we are satisfied that there was no agreement 
between the parties which called for complainant to ship three 
or four cars of late bloom tangerines, and it is so concluded. 


Respondent’s principal contention is that the 11 carloads of 
tangerines were abnormally deteriorated on arrival by reason of 
skin breakdown and, therefore, in breach of the warranty of 
suitable shipping condition. Section 46.41(i) of the regulations 
under the act provides a warranty of suitable shipping condition 
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in f.o.b. sales. Sections 46.41(j) and(k) of the regulations define 
the term “suitable shipping condition” as follows: 


” 


(j) “Suitable shipping condition,” in relation to direct 
shipments, means that the commodity, at time of billing, 
is in a condition which, if the shipment is handled under 
normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the contract 
destination agreed upon between the parties. 


(k) “Suitable shipping condition,” in connection with 
reconsigned, rolling or tramp cars, means that the com- 
modity, at time of sale, meets the requirements of this 
phrase as defined in paragraph (j) of this section, re- 
lating to direct shipments. 


Section 46.41(k), quoted above, is for application to the first 
four loads sold because they were either at Potomac Yards, Vir- 
ginia, or enroute to New York, New York, at the time of sale 
on February 16, 1961. Both of the quoted sections speak of de- 
livery without abnormal deterioration at the destination specified 
in the contract of sale. It is complainant’s position that the con- 
tract destination of the tangerines was Potomac Yards, Virginia. 
Respondent contends such destination was New York, New York, 
or Boston, Massachusetts. 


Giddens testified that, at the time of sale, Raymond Heller 
ordered all cars shipped to respondent at Potomac Yards, Vir- 
ginia, and that at no time did either respondent or Strock in- 
form him of the ultimate destination of the shipments. Both 
Raymond Heller and John Strock testified that at the time of 
sale, Giddens was told that the tangerines were destined either 
for the New York or Boston markets. Other testimony and docu- 
mentary evidence of record appears to support respondent’s posi- 
tion. On cross-examination, Giddens conceded that complainant’s 
invoices and the bills of lading covering all 11 cars showed 
shipment by complainant to Potomac Yards, Virginia, for diver- 
sion, and he admitted that Potomac Yards was not the destina- 
tion of these cars. Giddens also testified that all carloads of fruit 
sold or shipped to respondent on consignment by complainant 
prior to the ones involved herein were marketed in New York 
by respondent, after first being billed to Potomac Yards for 
diversion. Finally, it was Gidden’s testimony that the first two 
cars of the 11 sold to respondent which left Potomac Yards at 
3:35 a.m., on February 16, 1961, were diverted by complainant 
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to respondent at New York to be handled on consignment prior 
to such sale. It is our conclusion that, by a preponderance of the 
evidence, respondent has established that New York and Boston 
were the contract destinations agreed to by the parties. 


The evidence indicates that, except for the time in transit, the 
transportation services and conditions of the 11 shipments from 
shipping point to New York and Boston were normal, The re- 
port of investigation contains a statement from an agent of the 
Pennsylvania Railroad that direct normal running time from the 
Auburndale area of Florida to New York, New York, is third or 
fourth morning delivery and to Boston, Massachusetts, fourth or 
fifth morning delivery. The evidence shows that the three cars 
shipped to Boston, WFE 7908, WFE 7998 and ART 52726, were 
in transit 6, 8, and 10 days, respectively, while the eight cars 
delivered to New York were in transit from 5 days to 13 days. 
Accepting fourth morning delivery at New York and fifth morn- 
ing delivery at Boston as the normal transit time applicable here 
from the shipping point, it appears that the shipments to New 
York were delayed 1 to 9 days and those to Boston 1 to 6 days. 
As shown in Finding of Fact No. 9 some of the carloads were 
inspected prior to arrival at the destinations, 


Respondent urges, however, that the suitable shipping condition 
rule is applicable to each of the carloads here because the de- 
fects in the tangerines complained of—skin breakdown—arose 
solely from injury to the fruit prior to shipment and not from 
the delay in transit. Complainant contends that this defect re- 
sulted from the additional time in transit. 


In support of his position respondent called three experts wit- 
nesses Dr. Pascal P. Pirone, senior plant pathologist at the New 
York Botanical Gardens, Austin J. McCabe, Jr., McCabe Inspec- 
tion Service, and Dr. Glenn B. Ramsey, former principal pathol- 
ogist of the Department. Their testimony in summary is as fol- 
lows: Skin breakdown is a physiological response to either a 
mechanical, physical, or chemical injury which manifests itself 
within 36 to 48 hours by discoloration, and, if severe, the fruit 
loses moisture with slight depressions. It is neither a decay nor 
a disease, cannot spread to other fruit, and is not progressive. 
The injury causing skin breakdown could be a bruise, scratch, 
clipper cut or thorn injury, and could occur during the harvest- 
ing, processing or packaging of the fruit. It is possible for skin 
breakdown to be unobservable at the time of shipment. Length 
of time in transit, under normal service and conditions, would 
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not increase the percentage of skin breakdown, as evidenced by 
the inspections made which showed that the cars inspected 6 days 
after shipment had just as much or more skin breakdown as the 
cars inspected 10 or 12 days after shipment. Excessive rain 
would make the tissues of the tangerines more tender and sub- 
ject to injury. Based upon their examination of the inspection 
certificates at shipping point and the subsequent ones set forth 
in Finding of Fact No. 9, and the climatological data covering 
the area in which the tangerines were grown, it was the opinion 
of these three witnesses that the skin breakdown found here was 
caused by injury to the fruit in the groves or at complainant’s 
packing house prior to shipment. All three witnesses were of the 
opinion that because of the excessive percentage of breakdown, 
the tangerines had abnormally deteriorated and were not in suit- 
able shipping condition either at New York or Boston or Poto- 
mac Yards, Virginia. The report of investigation also contains a 
statement by Dr. B. A. Friedman, a Department plant path- 
ologist, that the skin breakdown “must have developed during 
transit because the tangerines were predisposed to skin injury by 
conditions that had their origin in the groves or packing house.” 


While there is nothing of record to prove improper handling 
of the fruit at shipping point in spite of respondent’s counsel’s 
vigorous and exhaustive cross-examination of complainant wit- 
ness, Giddens, we accept respondent’s proof as being the more 
reliable for concluding that the skin breakdu'in had ifs origin 
either in the groves where the tangerines were picked or at com- 
plainant’s packing house, and that the time in transit of these 
cars had no relationship to the development of the skin break- 
down. It follows that the suitable shipping condition rule is 
applicable to all of the 11 shipments. Anonymous Decisions, 10 
A.D. 190, 12 A.D. 694. 


Respondent contends that the inspections of the 11 shipments 
set forth in Finding of Fact No. 9 show that the tangerines were 
abnormally deteriorated at that time and, therefore, the fruit 
could not have been in suitable shipping condition. The inspec- 
tions of the first five cars, or portions thereof, were made at the 
destinations, whereas the other six cars were inspected at Jersey 
City prior to arrival at Boston or New York. The certificates 
show that skin breakdown ranged from an average of 25 percent 
in all cars except PFE 100131, which had an average of 12 per- 
cent. In addition to these inspections, car WFEX 7908 was in- 
spected by the National Perishable Inspection Service, Inc., at 
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Boston on February 19 and its report shows an average of 4 
percent blue mold decay and an average of 46 percent skin 
breakdown. Other inspections were made at New York by 
McCabe Inspection Service, Inc., as follows: FGEX 1403, Febru- 
ary 20, 40 percent rind breakdown; WGEX 8033, February 22, 
86 percent rind breakdown; WFEX 8012, February 26, 45 per- 
cent rind breakdown; FGEX 1391, March 1, 1961, 32 percent 
rind breakdown; FGEX 58109, February 23, 1961, 35 percent 
rind breakdown; WFEX 816, March 3, 1961, 40 percent rind 
breakdown; and FGEX 1484, March 6, 1961, 30 percent rind 
breakdown. 

The applicable United States Standards for Florida tangerines 
effective September 15, 1960, allows for the U. S. No. 1 grade a 
total tolerance of not more than 10 percent for defects, including 
l™ of one percent for decay at shipping point, plus an additional 
214 percent for decay at destination. On the basis of the inspec- 
tions referred to, many of which were made prior to arrival of 
the shipments at New York and Boston, it is our conclusion that 
all of the shipments, except car PFE 100131, were abnormally 
deteriorated on arrival by reason of skin breakdown and, hence, 
were not in suitable shipping condition at the time of sale as to 
the first four cars or at the time of shipment as to the others. 
As to the tangerines in car PFE 100131, they were the only ones 
sold for more than the contract price, plus freight. 


Respondent contends that after inspection of the first car upon 
arrival, he complained to J. C. Strickland (a broker who some- 
times handles complainant’s sales) about the condition of the 
fruit. According to respondent, Strickland instructed him to: 
“Sell them. Do the best you can with them and we will talk to 
Lawrence later and adjust it.”” This was denied by Strickland, 
who testified that at the time respondent asked for an adjust- 
ment: “I told him point blank I had no authority whatever... .” 
The testimony of complainant’s Giddens that he did not promise 
any price allowance or adjustment is supported by his letter of 
February 23, 1961, to respondent. And respondent very frankly 
admitted that Giddens absolutely refused to grant any allowance. 
In our view, the more credible evidence of record supports com- 
plainant’s version that neither Strickland nor Giddens instructed 
respondent to sell the tangerines on the basis of a later adjust- 
ment being effected, and it is so concluded. 


Respondent’s acceptance of the 11 carloads of tangerines 
renders him liable to complainant for the agreed purchase prices 
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thereof, less whatever damages respondent may have sustained 
as the result of the breach of the warranty of suitable shipping 
condition with respect to the 10 cars. Where a purchaser has 
accepted goods, the proper measure of damages is the difference 
between the value of the goods actually delivered at the time and 
place of delivery to the buyer, and the value the goods would 
have had at the time if they had met the specifications of the 
contract. Hastings Potato Growers Association v. S. Albertson 
Company, Inc., 20 A.D. 1031. 


The actual market value of produce delivered may be evidenced 
by the amount realized on a prompt and proper resale. Heller 
testified that the length of time it took to market the tangerines 
was due to the skin breakdown; that if he had tried to sell that 
quantity of tangerines in a shorter period of time they would 
not have realized the freight charges; and that he honestly be- 
lieved he got more for them than anyone in the business could 
have. Complainant contends that at least part of the loss was 
due to a decline in the market after the date of sale, February 
16, 1961. In support of this contention, complainant relies upon 
the daily average prices received for tangerines on the New 
York auction market as quoted in the Florida Fruit Digest. The 
individual auction sales which are detailed in these reports and 
the New York Daily Fruit & Vegetable Report do not show the 
quality or condition of the fruit sold although these factors are 
undoubtedly reflected to some extent by the wide range of prices 
for the various sizes of fruit. The decline in the daily average 
prices was probably due in large part to an increase in the 
amount of fruit in poor condition being sold, including that in- 
volved here. The Federal Market News Service Reports do not 
report prices for Florida tangerines. The Boston Reports do not 
indicate that there was a substantial fluctuation in prices after 
February 17. Under the circumstances, it. is concluded that the 
gross proceeds totaling $14,808.20 reflect the market value of the 
10 carloads of tangerines involved herein. 


As to the value of fruit meeting the contract requirements, re- 
spondent testified that such value was $3.25 to $3.75 for regular 
bloom and $4.50 to $7 for late bloom. It was stipulated that the 
testimony of Josh Rosenfield, an employee of respondent, would 
be the same. Strock testified that the market value in Boston 
during the latter part of February and the first part of March 
was $3.50 to $3.75 per box for regular bloom and $2 higher for 
late bloom. It is our opinion, however, that the contract price of 
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$27,586.65, plus freight and other expenses of $7,579.06, consti- 
tutes the best evidence of such value at New York and Boston. 
It is concluded, therefore, that the damages sustained by respond- 
ent on the 10 carloads of fruit is $20,357.51, the difference be- 
tween the contract price and expenses of $35,165.71 and the 
gross proceeds of $14,808.20. 

In summary, respondent owes complainant the purchase price 
of car PFEX 100131 in the amount of $2,096, plus $7,229.14, 
the difference between the total contract price of the other 10 
carloads of tangerines, $27,586.65, and the damages sustained by 
respondent on these cars of $20,357.51. The failure of respondent 
to pay to complainant the amount of $9,325.14 constitutes a vio- 
lation of section 2 of the act. Reparation should be awarded com- 
plainant in that amount, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $9,325.14, with interest there- 
on at the rate of 5 percent per annum from April 1, 1961, until 


paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 7949) 


In re MORTON ZAHLER, d/b/a EASTERN POTATO DEALERS. PACA 
Docket No. 8589. Decided August 31, 1962. 


Misrepresentation—Admission—Suspension of 
License—Consent Order 


Respondent admitted the allegations of the complaint and consented to a 
75-day suspension of his license. 


Miss Katherine A. Kent, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
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seq.), instituted by a complaint filed December 5, 1961, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent repeatedly and flagrantly vio- 
lated section 2 of the act by misrepresenting by mark, stencil, 
label, statement, or deed, the grade and quality of 15 lots of pota- 
toes shipped, sold, or offered to be sold in interstate commerce. 


A copy of the complaint was served upon respondent on De- 
cember 7, 1961. Respondent filed an answer on December 26, 
1961. A hearing scheduled for August 1, 1962, was postponed, 
at the request of respondent, to August 13, 1962. 


The hearing was held on the latter date before John Curry, 
Office of Hearing Examiners, United States Department of Agri- 
culture, in Riverhead, New York. Complainant was represented 
by Katherine A. Kent, Office of General Counsel, United States 
Department of Agriculture; and respondent represented himself. 


At the hearing, respondent admitted the allegations of the 
complaint and agreed and consented to the issuance of an order 
providing for the suspension of respondent’s licenses for a period 
of 75 days, such suspension to become effective on February 1, 
1963. Complainant consented to and recommended the issuance 
of such an order. 


FINDINGS OF FACT 


1. Respondent, Morton Zahler, is an individual doing business 
as Eastern Potato Dealers, whose address is Edgar Avenue, 
Aquebogue, New York. Respondent is also sole owner of North 
Shore Produce Co., Inc., a corporation organized and existing 
under the laws of the State of New York. 


2. Pursuant to the licensing provisions of the act, license No. 
179549 was issued to respondent doing business as Eastern Pota- 
to Dealers on January 12, 1959; and license No. 159329 was is- 
sued to North Shore Produce Co., Inc. on July 1, 1955. Both 
licenses have been renewed and are presently in effect. 


3. During the period April 5, 1959, through May 24, 1961, 
respondent misrepresented by mark, stencil, label, statement, or 
deed, the grade and quality of 15 lots of potatoes shipped, sold, 
or offered to be sold in interstate commerce, in that the sacks 
containing the potatoes were marked “U.S. No. 1,” when, in 
fact, the potatoes at the time of shipment in interstate commerce 
by respondent failed to meet the requirements for U. S. No. 1 
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grade as provided in the United States standards for potatoes 
(7 CFR 51.1540 et seq.). The misrepresentations in seven of the 
fifteen lots were revealed by Federal-State inspections made prior 
to shipment of the potatoes by respondent. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent repeatedly and flagrantly violated section 2 of the act (7 
U.S.C. 499b). 


Respondent has consented to a suspension of the licenses de- 
scribed in Finding of Fact 2 for a period of 75 days, effective 
February 1, 1963; and complainant has indicated approval of 
such a suspension. An order to that effect should be issued. 


ORDER 


The licenses of Morton Zahler, doing business as Eastern 
Potato Dealers, and of North Shore Produce Co., Inc., and any 
other licenses held by respondent under the act are hereby sus- 
pended for a period of 75 days, beginning on February 1, 1963. 


The facts and circumstances shall be published. 
Copies of this order shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 7950) 


PACA Docket No. 8640. Dismissed August 1, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7951) 


PACA Docket No. 8663. Dismissed August 15, 1962, by Thomas 
J. Flavin, Judicial Officer. 
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(No. 7952) 


PACA Docket No. 8771. Dismissed August 20, 1962, by Thomas 
J. Flavin, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 7953) 


FIRTH PRODUCE COMPANY v. THE KAUFMAN-BROWN POTATO 
COMPANY. PACA Docket No. 8790. Reparation of $1,182.50 
with 5 percent interest from March 1, 1962, awarded com- 
plainant against respondent in order issued August 1, 1962, 
by Thomas J. Flavin, Judicial Officer. 


(No. 7954) 


JOHN J. KALEY v. A. D. DINO. PACA Docket No. 8788, Repara- 
tion of $205.55 with 5 percent interest from December 1, 1961, 
awarded complainant against respondent in order issued Au- 
gust 1, 1962, by Thomas J. Flavin, Judicial Officer. 


(No. 7955) 


MILLER & LEWIS FRUIT Co. v. VESSECHIA BROTHERS WHOLESALE 
PRODUCE. PACA Docket No. 8792. Reparation of $427.50 with 
5 percent interest from April 1, 1962, awarded complainant 
against respondent in order issued August 2, 1962, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7956) 


CaiTo & SoNs v. KERLY’s PRopucE. PACA Docket No. 8794. 
Reparation of $3,774.57 with 5 percent interest from Decem- 
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ber 1, 1961, awarded complainant against respondent in order 
issued August 8, 1962, by Thomas J. Flavin, Judicial Officer. 


(No. 7957) 


ANDERSON FEED & PRODUCE Co. v. MID SOUTH POTATO Co. AND 
REDI-TATERS. PACA Docket No. 8793. Reparation of $2,516.10 
with 5 percent interest from November 1, 1961, awarded com- 
plainant against respondent in order issued August 9, 1962, 
by Thomas J. Flavin, Judicial Officer. 


(No. 7958) 


F. L. BEHLING COMPANY v. GILBERT AND SON PRODUCE. PACA 
Docket No. 8789. Reparation of $1,270.50 with 5 percent inter- 
est from January 1, 1962, awarded complainant against re- 
spondent in order issued August 9, 1962, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7959) 


F. L. BEHLING COMPANY v. SEGARI FRUIT Co. PACA Docket No. 
8803. Reparation of $2,571.25 with 5 percent interest from 
February 1, 1962, awarded complainant against respondent in 
order issued August 28, 1962, by Thomas J. Flavin, Judicial 


Officer. 


(No. 7960) 


LEWIS HOUGHTALING v. MORRIS SPECTOR, INC. PACA Docket No. 
8806. Reparation of $2,828.50 with 5 percent interest from 
October 1, 1961, awarded complainant against respondent in 
order issued August 28, 1962, by Thomas J. Flavin, Judicial 


Officer. 
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(No. 7961) 


ONLEY TOMATO COMPANY v. BILL DAViS TOMATO & PRODUCE. 
PACA Docket No. 8809. Reparation of $302 with 5 percent 
interest from August 1, 1961, awarded complainant against 
respondent in order issued August 28, 1962, by Thomas J, 
Flavin, Judicial Officer. 


(No. 7962) 


GuST RELIAS v. LOUIS GEORGE GRAM AND NICK LOUIS GRAM. 
PACA Docket No. 8723. Reparation of $518.50 with 5 percent 
interest from September 1, 1961, awarded complainant against 
respondents in order issued August 28, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7963) 


JOSEPH W. ZUK v. A & S WHOLESALE FRUIT & PRODUCE, INC. 
PACA Docket No. 8808. Reparation of $514.50 with 5 percent 
interest from February 1, 1962, awarded complainant against 
respondent in order issued August 28, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7964) 


EDNEYVILLE PACKERS v. SEGARI FRUIT Co. PACA Docket No. 
8807. Reparation of $218.75 with 5 percent interest from Octo- 
ber 1, 1961, awarded complainant against respondent in order 
issued August 30, 1962, by Tomas J. Flavin, Judicial Officer. 


(No. 7965) 


ROBERT FIERRO Co., INC. v. SEGARI FRUIT Co. PACA Docket No. 
8791. Reparation of $282.50 with 5 percent interest from De- 
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cember 1, 1961, awarded complainant against respondent in 
order issued August 30, 1962, by Thomas J. Flavin, Judicial 


Officer. 


(No. 7966) 


HYBELS’ PRODUCE COMPANY, INC. v. SEGARI FRUIT Co. PACA 
Docket No. 8795. Reparation of $631.25 with 5 percent interest 
from February 1, 1962, awarded complainant against respond- 
ent in order issued August 30, 1962, by Thomas J. Flavin, 
Judicial Officer. 





